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INTRODUCTION

THE work of which this book is the second volume

was designed to bring up to date the subjects dealt

with in Work and Wages (1872) and Foreign Work
and English Wages (1879). The first volume dealt

with the relative efficiencies of the leading countries

in the great industries, and particularly with the

efficiency of labour. It was intended that the second

volume should cover the other subjects treated in the

two books already mentioned. The collection of

information proved to be far more copious than was

at an earlier stage contemplated. The present volume

therefore is confined to the important subjects of

Wages and Employment. A third and concluding
volume will deal with other subjects of deep interest

in the same connection, including the progress made
in factory legislation, co-operation, and, to use a com-

prehensive term, social betterment. The reader will

keep in view that the work of which the second

volume is now offered to the public is largely in the

nature of a report on the present aspects of those

problems connected with work and wages and the

efficiency of labour, with which I attempted to deal
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in years long past in the volumes to which reference

has been made. For this reason it has been thought
desirable to cite and quote authorities extensively.

The work is not confined, however, to collecting the

opinions of others
; attempts have been made in

addition to sum up the evidence and frame inde-

pendent judgments on all important points. Each of

the three volumes of the present work is intended to

deal with a more or less complete subject. It is

believed that this method of subdivision may be for

the advantage of readers and students of economic

problems.
This second volume is due to Professor Chapman's

labours, unaided except for some valuable assistance

from Mr. Douglas Knoop. To one who has not

shared in those labours it is possible to express

appreciation unreservedly. The volume under notice

opens with a mathematical investigation of the

several factors which determine the rate of wages.
Theoretical analysis and practical considerations

point the same way. Wages depend on the value

of the work produced. As the value increases, wages
rise. As the value diminishes, wages must decline.

Organisation may accelerate the upward movement,
or retard the inevitable fall, when trade is dull.

Neither trade organisations nor wages boards, can

compel employers to retain workers in employment
on unremunerative terms. Profits must be sufficient

in amount to cover interest on capital, and reward

the labour of direction and supervision. Competition
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is intensely keen. Its effect must always be to keep
down profits to the mean level.

If the influence of Trades Unions as a deter-

mining factor in relation to wages is sometimes

exaggerated, their many services are not always

sufficiently recognised. It may be claimed for the

Unions that they promote settlements by peaceful

means. They provide for their members expert

advisers and diplomatists. They check the enormous

friction caused by innumerable individual bargains.

They raise the efficiency of labour by profession-

alising it. They elevate the average of self-respect

and character. They raise the standard of living,

and improve apart from wages the conditions

under which work is done. There is more thought
for the future in the group than in the average indi-

vidual. Worthier ideals are set up as to work and

workmanship, and as to life and conduct. On all

these points Professor Chapman fittingly insists.

The second chapter deals in ample detail with

the organisation of labour. The history is traced

from the period when combination laws were strin-

gent to the larger liberty of the later days. The
Acts which have in recent years been placed in the

Statute Book, the latest discussions in Parliament,
the decisions of the Courts, and the reports of Eoyal
Commissions fill many interesting pages.

Turning to the United States, in the beginning,
Trades Unions were regarded with needless alarm.

The legislation in the leading industrial States was
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repressive. Public opinion has changed. It has

been found by experience that trades in which
unionists are numerously employed have greatly
flourished. The former restrictions have been

relaxed. Trades Unionism in the United States

presents distinctive characteristics. Socialistic ideals

find few adherents. The older Unions are essentially

conservative.

In France the recognition of Trades Unions was

long delayed. It began with the Act of 1884, the

provisions of which are set out in full detail in the

following pages. Under the Waldeck Rousseau

Cabinet, and under the inspiration of M. Millerand,

who held office in the Cabinet as Minister of Com-
merce and Industry, many measures were adopted,

giving further rights to the Unions. They are em-

powered to trade. They act as advisers to the State

on wages and unemployment. They act as Courts of

Arbitration. In France labour organisation is more
Socialistic than in the United Kingdom or in

America. The workers, who have no sympathy with

the Communist ideal, hold aloof from the Unions.

Trades Unionism has had little influence on the

rates of wages and the general conditions of

trade.

In Germany the Labour movement drew its first

impulse from the Social Democrats, and was in its

initial stage mainly political. In recent years Trades

Unions have become more independent of political

parties. Their demands, as recently formulated by
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the Hirsch-Duncker Associations, are not unreason-

able. They include :

I. A living wage.
II. Limitation of working hours to ten.

III. Avoidance of work, as far as possible, on

Sundays and at night.

IV. Protection of women and children.

V. Protection against oppressive labour.

VI. The establishment of permanent Boards of

Arbitration.

The Christian Unions are another organisation,

having for their chief aim the extension of co-opera-

tion, and the efficient administration of existing social

laws. Trade organisations have exercised no appre-
ciable influence on the rates of wages.

In two Appendices to the second chapter full

statistics will be found relating to Trades Unions,

together with a collection of leading cases bearing

upon the civil liabilities of Trades Unions in Eng-
land.

Chapter III. deals with the policies of Trades

Unions. The author has closely followed the latest

developments in England and the United States.

It is shown how Trades Unions have sought to

check recruiting for the skilled trades by limiting

the number of apprentices. In other ways their re-

strictive rules have been a hindrance. The obstacles

thus created have been less serious than might have

been expected. The British industries which most

depend on the skilled labour of Trades Union workers
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have been well able to meet competition in open
markets. In home industries labour-saving machinery
has been increasingly used, and better methods of

work have been adopted. When the Eoyal Commis-
sion on Trade Unions entered upon their inquiries,

building operations were seriously hampered by re-

strictive rules. To-day the master builders of

London can hold their own with those of every other

great city at home or abroad, whether in workman-

ship, rate of progress, or lowness of cost.

The objection to labour-saving machinery has not

wholly disappeared ;
it is felt also in the United States.

Trades Unions have been unable to prevent the ex-

tended use of labour-saving appliances. Where wages
are high, costs of production, unless kept under by
labour-saving appliances, must involve a rise of

prices, and consequent diminution of consumption,
with results disastrous to the workers from the

inevitable loss of employment.
The chapter on the Principles of Industrial Peace

deals with all the methods of adjustment which have

from time to time been devised, including sliding-

scales, arbitration, and Courts of Conciliation. In

England compulsory arbitration is disapproved by

large majorities at the Trade Union Congresses.
It is not popular in the United States. In the peace-
ful settlement of trade disputes by voluntary reference

to arbitration, the experiences of England have been

long and honourable. The names of Mundella and

Kupert Kettle are mainly associated with the earlier
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history. Lord James of Hereford has a noble record.

Mr. Lloyd-George has rendered conspicuous service

in the same good cause. Nor can an Ex-President

of the London Chamber of Commerce omit the

name of Sir Samuel Boulton. And these are only

a few among the many who have laboured with

success in the cause of industrial peace.

In Australasia, where arbitration in several States

is compulsory, the results have not been always

satisfactory. Full information as to experiences and

legislation in the daughter States has been brought

together in the present volume.

In the adjustment of trade disputes, and in

preventing their occurrence, Courts of Conciliation

have been the most successful means as yet devised.

They have been strongly recommended by the Indus-

trial Commission recently appointed by the Govern-

ment of the United States. When employers and

employed are accustomed, whether formally or infor-

mally, whether occasionally or at regular intervals,

to discuss in friendly conference the general terms

of the labour contract a spirit is developed which

makes it an easy task to adjust difficulties by peace-
ful means. The misunderstandings, so often the

source of industrial disputes, can usually be removed

by friendly discussion between the parties and the

members of the Board. More serious matters of

difference can often be settled by mutual agreement
in this informal manner.

Eegular periodic deliberations between the em-
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ployers and the representatives of labour gradually
lead each side to appreciate the view of the other.

Conciliation Boards cannot be quite satisfactorily

constituted without the aid of Trades Unions. They
send to the Council table duly accredited representa-

tives, and secure the faithful observance of agreements
between employers and employed. On this point we
have the testimony of the Eoyal Commission appointed
in 1894 especially to examine the conditions of

labour.

In regard to those industries which were con-

ducted on a large scale, and required the co-

operation of great bodies of skilled and trained

workmen, the evidence of all the witnesses pointed
to the conclusion that, on the whole, and notwith-

standing occasional conflicts on a very large scale,

the increased strength of the trades organisations
had tended to the maintenance of harmonious rela-

tions between employers and employed.
Professor Chapman fully describes the work ac-

complished by Courts of Conciliation in foreign

countries by the Conseils de Prud'hommes of

France and Belgium, and by the corresponding Gewer-

begerichte of Germany. In the United States the

National Civic Association is a powerful organisation

for the advancement of conciliation. A tribute

was paid to its successful working in the Eeport of

the Moseley Commission.

Turning to the settlement of wages by Boards

appointed by public authority, the results of recent
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legislation in Australasia will be noted with interest.

Victoria took the lead in Australia, two years after

New Zealand had launched her scheme. In no city

in the world were the standard wages for skilled workers

on a higher level than in Melbourne. Many workers in

unskilled trades were in a pitiable condition. Public

opinion was deeply stirred. The legislature took action .

Boards were constituted with power to fix minimum

wages and settle the number of apprentices. The

system has been extended. There are now thirty-

eight Boards in Victoria. In the regulated trades

sweating has been greatly reduced. The level of

competency has been raised through the dismissal of

the less competent. The use of labour-saving
methods has been extended. All this is good. It is,

however, important to observe that the workers in

the regulated trades are only 40,000 in number
;

and

we have yet to learn how it will fare with the masses

whose labour is unskilled. In Melbourne, on the

first establishment of minimum rates of wages, the

less efficient hands were discharged in large num-
bers. These unemployed persons gathered in crowds

round the offices of the Government. They were

clamorous for official permission to work for wages
below the standard scale. A Commission (1903) re-

commended that a clean sweep of the Wages Boards

should be made, and that the system of Industrial

Courts for the settlement of disputes as to wages
should be adopted in its stead. The effect of enact-

ments relating to labour generally is summed up
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by Mr. Beeves in his volumes on ' State Experi-
ments in Australia and New Zealand.' ' Let me,'
he says, once more emphasise that if the New
South Wales and West Australian Acts succeed,

these will, as a matter of course, have far deeper and

wider effect on industry than the mere substitution

of arbitration for industrial war. Their success will

mean state regulation/

In this connection it is an obvious remark

that the Australian Parliaments are ever ready
to try experiments boldly which are here deemed
hazardous. National wealth in Australasia is drawn

mainly from the natural resources, from food and

wool, the precious metals and minerals. If the

rainfall is abundant, and the mines are productive,

the country is prosperous. If the chief industries

are hampered by oppressive legislation, the conse-

quences are less keenly felt. These industries are

as yet in their infancy. The conditions differ

widely from those of the mother country. In

Australasia labour legislation is not always suffi-

ciently considered. If the results are contrary to

expectation, the Parliaments are not slow to repeal

or amend.

The chapter dealing with Unemployment is

exhaustive. In regard to unemployment, our British

returns compare favourably with those of any foreign

country or British possession. Labour Exchanges
afford the means of pooling demand and supply.

The workers must do their part. Savings should be
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accumulated when earnings are liberal. Our British

workers are not pre-eminent for forethought and

prudence.
The concluding chapter of the present volume

deals with Workmen's Insurance and Old-age Pen-

sions. It is specially important in contemplation of

measures about to be proposed to Parliament. Pro-

fessor Chapman has shown that in all the leading

industrial countries, with the exception of the United

States, public opinion has been in favour of the

wider schemes of compensation for accidents which

have, by recent legislation, been established.

The German system of workmen's insurance is

unique in its completeness. No less than 15,000,000

people are insured. Contributions from all in em-

ployment, against sickness, invalidity and old age, are

compulsory. In England no Government would

venture to propose a compulsory system. Where
contributions are enforced by law, and commence at

an early age, the charge is kept down to an imper-

ceptible fraction of the amount earned in wages. In

Germany an insured workman, having a weekly salary
of 24s., contributes 6d. a week, which entitles him to

sick relief not exceeding 11s. 9d. In the case of old

age or invalidity assurance, a workman with a

yearly salary of 581. 16s. pays a weekly contribu-

tion of 2^., the employer paying an equal amount.
At the age of 66 years the invalidity pension amounts
to 22Z. Is. per annum. If at the age of 70 this work-

man is still able to work he receives an old-age
n. a
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pension of 111. 5s. When State insurance was
initiated by Prince Bismarck, in 1881, the new

policy was commended to the Keichstag in the

Emperor's message, on the ground that the cure for

social evils should be sought for, not in measures of

repression, but by the active furthering of the work-

men's well - being. The national industries of

Germany have not been damaged by the adoption
of a comprehensive scheme of insurance. The

boon, which a compulsory State system has given to

workers in Germany, has in England been provided
to a large extent by the Friendly Societies for the

most part admirable in their management. Their

members number no less than 13,000,000.

It will be seen that Professor Chapman does

not advocate universal old-age pensions. He esti-

mates at a very limited number those aged persons

who could leave the workhouse, even were pensions

of 5s. a week available. He insists that old-age

pensions are in the nature of a benefit that dies

with the recipient, while expenditure incurred with

a view to secure the highest possible development
of the rising generation in health, strength, and

intelligence, will be more effective in raising the

moral and material condition of the people. The

curse of poor children is widespread, and poverty

cuts them off from opportunities. They pass un-

profitably the years in which, under happier con-

ditions, they should be acquiring skill in a useful

trade. Parliaments cannot deal with poor-relief on
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an individualising system. It is admitted that the

aged and infirm are fitting objects of the public care.

As interpreted by Professor Chapman, political

economy is no gloomy science. His writings are

not those of a pessimist. He pursues the study of

economics diligently, amid environments which are

a stimulus and an inspiration. Manchester Uni-

versity is a fitting centre for collating and comparing
theories and practical experiences.

Eeviewing the relations between employers and

employed in the present and the past, there is much
in the chequered record which is gratifying and full

of hope for better things in the future. We see the

evidences of a real amelioration in the condition of

the workers, and in the less frequent recourse to the

arbitrament of industrial war by strikes and lock-

outs. Trade and commerce have flourished. It

seems more practicable now than formerly to carry
on services for the general advantage by collective

effort. It is to these that the aims of social reformers

should first be directed.

In dealing with the subject-matter of the volume
now offered to the public, attention has been mainly
centred on the workers. Let us not fail to pay a

fitting tribute to the skill, energy, enterprise, and

integrity with which industry and commerce are

directed. The employed owe more than they know
to their employers.

BEASSEY.



CHAPTEE I

ANALYTICAL GROUNDWORK1

THE subjects to be treated in this introductory

chapter are the practical aspects of the theory of

wages and the question of the guidance which theory

may afford to those who are attempting to improve
the conditions of labour.

We shall begin by supposing that all factors in

production are factors of marginal capacity that is,

as regards labour, those whose capacity is not such

as to win for them, in circumstances of free com-

petition, extra remuneration above that earned by
any other persons doing the same work. This is a

perfectly legitimate procedure. So far as factors are

super-marginal in efficiency, problems relating to

them may be solved by reference to the solution at

the margin and the measurement of their departure
from the margin.

2

1 Readers who are not interested in questions of theory are advised

merely to skim this chapter or omit it altogether. We desire to express
our obligations to the Manchester Statistical Society for permission to

incorporate a paper read to that Society.
2 It is important that the reader of this chapter should clearly com-

prehend the use of the terms '

margin
' and (

marginal
'

in modern

n. B
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It will probably prove enlightening to conceive of

the demand for labour of all kinds as proceeding

ultimately from a number of possible systems of

production. These systems are to be regarded as

competing with one another
;

the victory of the

one that survives at any time is determined by
conditions that we shall examine later. The systems
that prevail at any particular moment must not be

taken as constants, except for a short period, for the

struggle between the possible systems is continuous,
A stationary state is impossible in a society of any
vitality. Inventions are made, new qualities of

labour appear, the proportions of the classes in the

community alter of themselves apart from the influ-

ence of economic incentives, and, to suit the latter

variations alone, changes in productive systems are

essential, though there may be a complete dearth

of ideas relating to the organisation of production.

Change in the productive system, then, we may
say, is occasioned from two sides. From the one side,

out of the spirit of investigation, proceed ideas
;

from

the other side appear alterations in the elements to

be co-ordinated.

Let us state in more concrete form, merely as an

economics. Some unnecessary confusion is caused by one expression

being applied with two distinguishable connotations. Thus we speak of

a '

marginal thing
' and ' the marginal use of a thing.' The latter refers

to the use of the last person or increment of a thing which it is only just

worth while engaging or acquiring in view of the cost. Thus, if I employ
100 men for a particular purpose, the difference between the value to me
of ninety-nine men and 100 men is the marginal worth to me of labour of

the kind in question, or the worth to me of labour at the margin. The

marginal supply price of 100 men is the wage at which just 100

men of the kind required would offer themselves. Now the '

marginal
man' in this case is the man who is only just efficient enough to be

employed for the purpose in question when 100 are going to be employed.
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aid to the imagination, the conception sketched

above of the competing productive systems. Suppose
the productive factors in a community are A, B, C,

and D. Weneed not pause here to define the pro-

ductive factors. It is of importance, of course, that

classifications should be made to suit different

objects, but for the present discussion a classification

is not necessary. Now A, B, C, and D may be

arranged in a great number of ways (it being assumed
that their quantities may be taken as variables), and
these several groupings will have different values

productively.
Let x be a unit of value of the output, and sup-

pose that the numbers before A, B, C, and D repre-
sent measurable quantities of those factors, then the

potential productive systems under the conditions

supposed, and their utility, could be represented
somewhat as follows :

20A + 100B + 1000 + 100D produces l,000a? ;

20A + 125B + 1250 + 50D l,200a ;

10A + 50B + 600 + 200D SOOx
;

and so forth.

The distinguishable productive elements in an
advanced community are so many, and the variety
of their grouping is so great, that it is somewhat
difficult to imagine the facts under these simple
formulae. Moreover the formulae given are defective

because they do not represent the organic character

of each of the systems. Production to-day is carried

on in very large units, of which a big factory is

typical. But the unit of production in one sense

may be something larger than a group contained in

B 2
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a factory, since some businesses have many factories.

However, even in such cases, the factory is one

significant unit to be taken into account. In the

factory there are many kinds of labour associated for

a common purpose which are held in union by
organisation. Kegarded in one light, each element
in the factory is part only of a productive whole.

Here, then, is one organic unit for which a formula

might be written. But even in the same trade all

factories are not arranged alike. Hence in each

trade a war of rival systems is waged, the factory
that might be written 10A + 8B + 190 struggling
for survival by virtue of economical working with

the factory having a scheme of arrangement 7A +
11B + 120 + 7D. For instance, some employers
save on labour and others on capital. The working
out of the best scheme under a given set of

conditions takes place by a process of substitution.

Needless to say, there may be more than one method

presenting maximumeconomies in any trade
; usually,

indeed, if a trade be viewed internationally, two or

more fundamentally different plans of production will

be found in occupation. Moreover, it must be re-

membered that what is ostensibly the same trade may
be in essentials two or more trades.

Let us suppose that two or more schemes of pro-

duction tend to be realised in any one trade. Then
we may theoretically sum the results, allowing for the

degree in which each has succeeded in establishing

itself, and write a formula for the trade as a whole.

The competing schemes of production relating to

any particular trade might be grouped according to

certain broadly distinguishable types. Numbers of
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the productive schemes are variations only from these

types, according to certain small differences in the

conditions to which they are subject. An industrial

leader selects his type of productive system, and then

adapts it to its work by varying slightly the quantities
of the various factors of which it is compounded.
Each must be utilised until its marginal value equals
its cost, so far as its marginal value is discoverable. 1

This pruning and grafting of productive systems pro-
ceeds continuously, but the substitution of type for

type is a more serious matter. The resultant of the

processes described is a unity of inter-related

systems, which is subject to continual modifications,

whereby it is adapted to changes in demand, in the

character and relative quantity of productive agents,
and in ideas.

A question of some importance is that of the rate

at which the various sorts of changes in productive
forms normally take place. It is also of importance
to understand the conditions under which the rate of

accommodation is accelerated. The relation of the

rate of change and the possible rate of change to the

rates at which the producing power of the community
is diverted, and can be diverted, gives the key to the

immediate and short-period effects of industrial re-

construction on the several classes of the community.
Something may be understood of the possible rapidity
of alteration in an industry from the normal life of

the types of fixed plant employed. It would be an

interesting exercise in accountancy to find some

rough expression of the time needed for changes in

each type to take place naturally. Such estimates
1 For explanation of the term marginal, see note on pages 1 and 2.
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would afford some measure of a society's capacity
to undergo vital changes without suffering severe

shocks. Hitherto no such measurements have been

attempted, so far as the writers are aware.

The formulae given express in the mass the de-

mands for various sorts of labour. The relative

quantity of each kind of labour that will be elicited

depends partly upon the supply prices of different

kinds of labour, which constitute, naturally, one

group of the determinants affecting the survival of

productive forms. With the conditions under which
a particular form establishes itself we shall deal in

more detail after considering some of the laws

governing the appearance of labour of diverse

qualities.

On the side of supply the community must be

regarded as potential productive power, which may
crystallise in innumerable forms. At any one time

much is crystallised and incapable of being transmuted

into other forms, much is mobile in respect of form

within certain limits, much is uncrystallised and ready
to assume any one of many characters. There is the

highly specialised labour which is quite powerless to

change its avocation
;

there is the labour which can be

transferred with comparative ease through a certain

group of industries
;

and there is the rising generation
on the eve of choosing a calling. The range of forms

that lie within the choice of any one person is governed

by that person's potential capacities, education,

environment (including the vague conditions that we
term l

opportunity '), the degree in which a specialised

calling has been assumed, and the character of such

specialisation as has been assumed. We may take
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it, moreover, that with certain limitations variable

proportions of each class of labour will be forthcoming
at different relative remunerations. Society may
crystallise in the form 100A + 200B + 300C, given
certain conditions

;
but if A's remuneration be im-

proved, the remunerations of B and C remaining as

before, the balance of forces having been disturbed,

there will be a tendency, say, for 110A + 196B + 2940
to appear.

In connection with the emergence of workers of

each class several points must be noted. The abso-

lute quantity of workers, as well as their distribution,

is determined by relative remunerations. But this

point we shall not dwell upon at the present time.

Again, so far as the form of the labour power of the

country is dependent upon wages, it is dependent very

largely upon the ratio of wage to wage. It is true

that an increase of all incomes in an equal ratio would
alter the proportion of the various classes in the next

generation, partly because it would increase people's

power to place their children, or even themselves, in

spheres different from those already occupied by
them

;
but while within a given circle of callings this

effect of an increased wage might be inappreciable,
an alteration of the ratio of incomes earned in that

circle of callings would have a considerable influence.

How and to what extent the augmented absolute

wage will affect a particular group depends upon
the relation within that group of the will to push
higher to the power to push higher, generally

speaking.
What chance have people of rising from one class

to another class ? This is not a question with which
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we can deal in detail now
;

but we think we may
regard it as generally true to-day that certain groups
of callings can be defined within each of which the

rising generation exercises fairly free choice, but

between which there is much less mobility of labour.

These groups constitute what Cairnes called ' non-

competing groups.'
Let &, &, c, . . . . Z, m, n, be classes of labour

of which n is the worst paid and a the best paid, the

other classes being remunerated at intermediate

rates, according to their position in this scale. Then

may we assume that the following represents approxi-

mately the state of affairs as regards the resultant of

the forces at work upon the supply of labour, ignoring
for the moment increases of the population ? If n's

wages be advanced, the number in n will be reduced,
since the power to move factors from n into m is dis-

proportionately weak in comparison with the will to

do so. But if i's income be raised, the number in b

will be augmented, owing to the greater relative

attractiveness of b over a and c after the change, it

being supposed that previous to the change the power
within b to advance into a was more than sufficient

to give effect to any will to do so. Power and will,

we are fully aware, cannot be taken as independent
in this connection. The intensity of effort required
to make the step upward influences the will to take

the step. Nevertheless, the contrast drawn above

between these two forces will serve to make clear the

general idea that we wish to convey, without creating
a false antithesis, if this qualification be borne in

mind. Further, may we assume that these tenden-

cies for opposite effects to be produced by increased
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wages at the extremes of our scale of labour are

neutralised at some intermediate point in the scale,

from which in either direction the tendency peculiar

to the extreme approached is constantly strengthen-

ing ? Quantitative analyses would have to be made
before definite replies could be furnished to the ques-
tions propounded. Again, are there almost unbridged

gaps in the scale of which we speak ?

Let us examine in somewhat greater detail what
we understand by competition between the various

classes of labour. In our scale, <z, &, c, . . . . Z, ra, 71,

contiguous classes are, no doubt, in fairly effective

competition, either directly or through the medium
of the rising generation. However, even in the case

of contiguous classes there may be an appreciable
curtailment of competition. But as between classes

separated by intervening classes competition tends to

be less acute according to the magnitude of the

dividing space. Effective competition on the side of

labour supply proceeds from strictly confined regions.
For instance, as between a and ?i, it may be taken as

almost non-existent, even though the potential grounds
for substitution as between a and n might exist. Yet
n is not wholly shut off from a. Over a period of one

generation, or two or more generations, elements from
n are brought into a. But whether this is of much
economic importance that it is of political import-
ance is undeniable depends a good deal upon the

possibility of some proposition being laid down to

connect the economic qualities of the children with

those of the father. Whether such transmission of

economic qualities as there is takes place chiefly

through the operation of physiological forces, or
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through the influence of the parents working upon
the children directly and through their education, it

is not important for our present purposes to inquire.
The numbers in each class of labour are continually

varying, and the external effects may be read in

the decennial censuses. But the census returns tell

nothing of the channels through which change has

been brought about. Moreover, without there being
external effects there may have been internal changes.
Thus in two periods the ratios of b to c may not have

altered, but in the intervening years b may have lost

to c in respect of some of its members, and gained
recruits from c in their place. It would be of great
value to economists and social reformers if the

quantity and direction of these movements could be

gauged.
It is not our intention to repeat here in detail the

theory of the equilibrum of demand and supply, as

they bear upon labour, which is now commonly
accepted.

1
Broadly, we may take it that the forces of

competition and substitution tend to cause each class

of labour to obtain as earnings the value of its

marginal productivity ; or, if that be not discoverable,

the value of the marginal productivity of labour of

the same quality otherwise employed. Employers
work to secure the most economical combinations

;

the more efficient factors displace the less efficient
;

and no factor is applied the cost of which exceeds

the value of the produce gained from its application.

But this must be clearly understood, that, owing to

1 It is set forth at length in Professor Marshall's '

Principles of

Economics.' A critical essay upon certain aspects of it by Professor

Edgeworth will be found in the Quarterly Journal of Economics for

February 1904.
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social friction, wages are determined only within

limits by the worth of the marginal productivity of

labour. Kemunerations so governed react on the

supply of labour of the various kinds, as has been

described above.

There has been some discussion as to whether
the same theory will explain the incomes for working
obtained by the employing factors in production.

1 Do
they earn the equivalent of the worth of their mar-

ginal product, no more and no less ? Clearly there

is no person who watches the marginal productivity
of employers as they work in different proportions to

other factors, and varies the amount of employing
labour used in consequence. One way out of the

difficulty is to suppose that the same classes of

people become A or B (B being a highly paid employee
position, such as manager of a joint stock company,
and A designating employer), and are guided in their

choice by the relative incomes obtainable in the two

callings, together with the other attractions of each.

In this case A's earnings would at least equate to

the value of the marginal product of B, supposing the

attractiveness of the two positions to be identical.

The objection to this argument is that the salaried

manager qua employed official is never fully the

undertaker or i

enterpriser
'

as the Americans phrase
it and if the two are almost identical, as they would
be were a wealthy corporation of capitalists to em-

ploy persons to design and work businesses, giving
them unrestricted liberty, then ex liypotliesi the

incomes which it would pay to assign to such

1

E.g. Professor Edgeworth's article in the Quarterly Journal of
Economics, February 1904.
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officials would not necessarily equal the marginal

products of such officials.

It has been argued in an article in the ' Economic

Journal,' which is somewhat too technical to be

repeated here without the aid of symbols, that the

employer's remuneration tends in the long run to

equal, fall short of, or exceed the value of his marginal

product, according as returns increase at a constant,

increasing or decreasing rate, when the factors in

production are added to proportionally.
1 The argu-

ment assumes that certain typical forms of produc-
tion tend to establish themselves in each industry as

described at the beginning of this chapter, and upon
this assumption its validity rests. Were no uniform

types discoverable among businesses the doctrine

would obviously fall, because of the insufficient simi-

larity in the work done by employers in the same
circumstances. Otherwise the doctrine would seem
to be well founded in respect of ultimate tendencies,
and to justify us in holding that the remuneration of

the employer is linked to his marginal worth to society
somewhat as the remunerations of other factors are

linked to their marginal worths to employers. The

departure of the employer's income at the theoretical

position of equilibrium from the employer's marginal
worth could not be very great in view of the degree
of increasing and decreasing returns, as above de-

fined, to be actually expected from the relative magni-
tude of the industrial changes which really take

place. The reader must be warned that the theory
set forth above only relates to the ultimate outcome
of general tendencies in the 'long run,' which is

1 Economic Journal, December 1906.
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very long indeed so far as the employer's income is

concerned, and is not immediately applicable to par-

ticular cases. 1 Luck as well as law governs success

in business, and the working of law is impeded by
such social friction as the custom crystallised in
1

goodwill.'

It will readily be understood that every factor in

production secures for himself the value of any
efficiency above the marginal efficiency of his class

that he possesses, except in so far as he is prevented

by agreements, custom, or any other of the retarda-

tions grouped under i social friction.' An employer,
for instance, of unusual capacity who pays the normal
rate of wages and interest, cannot be deprived by the

ordinary working of economic forces of the excess

income that he makes over that which is earned by
the marginal employer.

2 The workman, too, whose

efficiency is above that of his fellows, can command
a wage which represents the surplus of his value to

employers above that of the marginal employee, unless,
of course, by trade-union regulation of the methods
of remuneration, his freedom to sell his labour to the

greatest advantage to himself is curtailed.

Apart from critical objections of a theoretical

character, the theory of wages sketched above in

bare outline is not yet popularly accepted to the full.

It is inherently difficult, and it takes time for any
theory to work itself into the public mind. Moreover,
the theory is regarded as implying a certain inevitable-

1 For some treatment of ' the long run '

i.e. of the '

long
' and ' short

periods
'

see pages 33-5.
2 On the distinction between a '

marginal factor ' and the '

marginal
use of a factor,' see note on pages 1 and 2.
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ness about each person's income, which makes it

repellent to the reformer, who is rightly dissatisfied

with the great differences between incomes to-day

and, perhaps, is inclined to appeal against economic
distribution to ethics. Again, the theory is thought
to be too abstract, and to assume too much as regards
the natural attainment of positions of equilibrium.
As to the last two of these reasons we may observe,

firstly, that though the idea of uniformity is implicit
in the conception of law, the theory is far from laying
it down that, do what you will and be what you will,

your income can reach only one given amount. It

can be declared of a Eobinson Crusoe that his income
cannot be more than he produces ;

to make it more
he must produce more. The theory in question
declares that similar conditions govern income in a

complicated community. In a complicated commu-

nity, in which there is group production, it is impos-
sible to assign to each factor the commodities that it

produces, since it always produces in collaboration

with other factors. But it is possible to impute to

each factor the product contributed at the margin to

the total quantity produced that is, to discover what
would be lost if the factor in question were withdrawn
and all things else remained the same. The theory,

then, merely declares that each person will tend to

receive as a wage his value that is, the value of this

marginal product no more and no less. In order to

get more than he actually does get, he must become
more valuable work harder, for instance that is,

he must add more to the product in which he partici-

pates. Assuming now that settlements at equilibrium
are rapidly effected in a modern society, if it be true
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to say that wages, according to theory, are governed

by a rigid law, it is true to say exactly the same of

the earnings of a Kobinson Crusoe. As a matter of

fact, indeed, the workman to-day is less restricted as

to the means by which he can raise his income than

a Robinson Crusoe. For Robinson Crusoe could not

possibly obtain more than he was worth at ranges of

work in the selection of which he exercised little free

choice, whereas most workmen to-day, by confining
themselves to the kind of work which they can do

best, can earn more than they would be worth at a

range of work chosen for them. The equalisation
of opportunity that is slowly taking place, the spread
of information and improved educational methods of

eliciting latent capacities, gradually empower the

workman to secure as a wage what he is worth at

the highest paid of the callings which suit him best,

by helping him to choose it and enter it. Many
people, we need hardly remark, do not choose the

business at which they can earn most, because an-

other business interests them more. Further, it is

theoretically possible we say nothing now of its

practicability for a class of workers to obtain, under
modern conditions, more than the value of the mar-

ginal product of their labour. This we shall discuss

later, and also whether any class of labour would be

wise in aiming at the income bearing such a relation

to its value. The modern worker, then, appears to

be progressively freeing himself from ' the inevitable-

ness
' about income of which complaint is made.

Observe that in all the above we speak only of

tendencies.

But can such enormous differences as subsist
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between the incomes of equally deserving persons be

right, it may naturally be asked ? And if the ques-
tion be couched in the form,

' Can the social arrange-
ments which really render such differences unavoid-

able be right ?
'

the answer must be an unhesitating

negative. The chief line of reform that morals entail

upon us is, as we have already hinted, to spread more

evenly education and other opportunities throughout
the community. If this be done, unreasonable

inequalities in income will right themselves. As
more rise to the better-paid work, the price paid for

it will fall relatively, though the aggregate income of

the community will undoubtedly rise. There is

further, of course, the question as to the motives

which are ethically admissible in business relations,

a question that we must shirk, important though it

be. The desire to exercise to the full one's highest

capacities is no donbt less dominant to-day than the

desire to make money ;
and again, no doubt, the

circle of persons whose interests the average man
considers is too narrowly restricted. Nor must the

need of ethical guidance in consumption be ignored.

A large portion of our present ills is caused by foolish

and unworthy desires, and unwise and even dele-

terious consumption. Every community, taken as a

whole, lacks aesthetic development, as much, perhaps,
as strictly moral development.

The great recommendation of the so-called i

wages

system
' that is, the system explained above is

that it leaves society free to change, and renders it

adaptable to change. A high capacity to modify is

a condition precedent to the attainment of ideals.

Under the wages system, as new wants arise and
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old demands slacken, corresponding movements are

experienced in wages and profits, and a redirection of

productive effort is naturally brought about, whereby
society is provided rapidly with the means of satisfy-

ing proportionally its new scale of wants. Only by
means of such an automatic arrangement as the

wages system can appropriate production be con-

tinuously secured. And a rapid reaction of production
on consumption not only causes the greatest value to

be got out of our producing power, but also encourages

versatility. A check on the reaction would tend to

induce stagnation. Under the '

wages system/ ob-

serve, we include the law according to which em-

ployers, capitalists, and all other persons, are paid, as

well as that governing wages proper. This argument
will be expanded and illustrated in other parts of the

present work.

The second reason mentioned above for the dis-

trust with which the theory of wages has met, con-

sists in opinions that are widely current as to the

ineffectiveness of many economic tendencies. It is

plausibly argued that society functions so slowly and

cumbrously in moving towards the abstract position
of equilibrium, upon the reality of which the explana-
tion hangs, that such a position is never even approxi-

mately realised. The economic system is constantly

starting to accommodate itself to a new end, but,
before adjustment is nearly reached, the end has
shifted. The theory may be profoundly true, it is

thought, of the equilibrium points arrived at by ab-

straction, but actually there are no such positions,
nor even positions approximating to them. The facts

are a chaos in which chance is tyrant, but in which
n. c
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employing labour and wealth have most forces work-

ing on their side.

Now we do not deny that social friction plays a

leading part in the economic system, but we are pre-

pared to maintain that its influence is enormously
exaggerated, if it be taken to render the theory of

wages advanced above unrecognisable in actual prac-
tice. Whenwe consider the complexity of our social

system, the length to which division of labour has

been carried, the almost infinite remoteness of the

activities of each of us from the direct satisfaction of

our daily needs, and the minute completeness and

rapidity with which those needs are met and even

anticipated (so far as they are covered by the spending
value at our command), in spite of the sudden changes
that take place in multitudes of our wants, we are

amazed, not at the inflexibility of society, but at

its remarkable sensitiveness and powers of adjust-

ing itself speedily and delicately to varying condi-

tions. Every day of life in which we are clothed,

fed, and amused, as we want to be, and enabled to

carry on our avocations, is a miracle or an impres-
sive witness to the truth that social friction is far

from completely clogging social functioning. Social

friction, we know, is too significant a fact to be ignored,
but we are only concerned now to dispel the mistaken

conviction that it is so disproportionately great in

comparison with the generality of economic forces

as to render a theory of the equilibrium of the latter

irrelevant. Certainly, for social conditions to be

understood in their entirety, social friction must be

analysed, appraised, and traced in its bearings upon
different classes. In proportion to the relative weight
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of its influence do theories of the processes leading
towards positions of normal equilibrium become of

significance.
There is a danger of the modern theory of wages

being widely misinterpreted and used mischievously,
as a misreading of Kicardo's theory of value was
made the corner stone of Marx's system. An argu-
ment which runs somewhat as follows is current if

not yet common. '

Wages amount only to the mar-

ginal value of labour. Thus, if three operatives are

employed on a machine, and one operative is worth
10Z. a week, a second 51. and the third 2Z., the wage
will be only 2Z. a week each, that is 61. in all,

though the total value of the three men is 111.

Labour receives 6Z. of its worth, and the employer
robs labour of the remaining 11Z. This is exploita-

tion, and it is obviously inherent of necessity in the

competitive system. Under the competitive regime
labour gets only what labour is marginally worth.

Capitalists and employers get all the value of capital
and organisation. Hence, if labour is to benefit

from progress, the means of production must be

nationalised, and organisation placed under public
control.'

A somewhat lengthier reply than can be formulated
here would be required to meet fully the points raised

in the above paragraph, but they must not be allowed
to pass entirely unchallenged. That the proof based

upon the different values of different quantities of

labour is wholly illusory, can be shown without much
difficulty. If it were possible to get more than
one operative for each of the machines of the kind

supposed, the operative would not be worth 10Z.

c 2
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Assuming that the 101. refers to the first demand

price for the labour in question, it is obviously con-

ditional upon the system of production being such

that three men could be found for each machine. If

one man only could be procured the system as a

whole would undergo change, and there would be

fewer machines. Nevertheless, it is true that as the

relative quantity of one class of factors in production
is permanently diminished for any reason, its marginal
value rises normally even in the long run. It is

true that the conception of consumers' rent applies
to the case of distribution

;
but it cannot be applied

as it has been above. The fallacious character of

such an argument is apparent from its being capable
of demonstrating that 2 and 2 make 100. Thus the

same reasoning can be extended to the employer.
The marginal employer is worth 500?., let us suppose.

Suppose further that there are 100 employers. If

there were ninety the marginal value would be much
more than 500?., say 1,000?., and so on. Then em-

ployers as a whole get 5001. x 100 (that is 50,000?.),

though they are worth perhaps as much as 50,000,000?.

Operatives, therefore, exploit employers. This argu-
ment can be used with reference to every factor in

production, and it follows in consequence that all

the factors in production taken together are worth

something enormously greater than the value of their

total product. As this conclusion is absurd, the line

of demonstration pursued must be fallacious. Now
this much, at any rate, can be inferred from the

marginal theory of remuneration, that no factor can

retain for itself all the wealth due to its existence.

The patentee of a machine, act he never so selfishly,
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must yield up to the community a large proportion of

the product that may be imputed to his machines.

How the benefit from progress gets shared out

actually cannot be reckoned, because the requisite

measurements are wanting and the terms in the

problem are a multitude, but we know that the

benefit is spread throughout the community.
1

Sharing

according to the marginal worths of the factors is the

general principle of division. Wehave already con-

sidered the question of the flow of producing power
from one class to another according to the relations

between their marginal worths.

We may now pass on to consider some of the

effects of combinations formed by the employing
classes or the working classes with the object of

improving their position. It is important to lay
stress at the outset upon the fact that all labour is

not organised and that the unions of such as is

organised possess varying degrees of strength. The

high wages obtained by a particular trade union are

liable therefore to be dissipated by spontaneous
influxes of labour which is less well paid. More-

over, employers always aim at economising as far as

they can in the use of a factor in production which
has been made relatively dearer, whether it be labour,

machinery, or material. Hence the efforts of the

workers in particular trades to improve their con-

ditions have commonly been associated with a restric-

1 The shares of classes in the total income, however, at different times
can be roughly estimated. See, for instance, Sir Robert Giffen's and Mr.

Bowley's work upon English wages and other incomes, and also Leroy
Beaulieu's Repartition des Richesses. Karl Kautsky in his ' Social Re-
volution '

tries to explain away the siguincance of Bowley's results.
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tion of numbers or a demarcation of work for their

members. In these ways it has been sought to

check influxes of labour and the substitution of

cheaper labour for that which may have been made
dearer.

Professor Marshall has so well summarised in a

short passage the circumstances in which a group of

labour has most chance of raising its wages that we
cannot do better than quote his words here :

' If the

workers in any trade are able to limit artificially the

supply of their labour, they can certainly secure a

considerable increase of wages, which will be the

greater, the more fully four conditions are satisfied.

They are : firstly, that there is no easy alternative

method of obtaining the commodity which their trade

helps to produce ; and this generally requires (a)

that they have control over the supply of labour in

their trade and district
; (b) that the commodity can-

not easily be brought from some other district, in

which the conditions of labour are beyond their con-

trol
;

and (c) that there is no available mechanical or

other contrivance by which the commodity can be

produced independently of them : secondly, that the

commodity is one the price of which will be raised

considerably by u, stinting of supply, or in other

words, the demand for it is not very elastic : thirdly,

that the share of the total expenses of production of

the commodity which consists of their wages is small,

so that a proportionate rise in them will not greatly
raise its price and diminish the demand for it

; and,

fourthly, that the other classes of workers, and the

employers, in the trade are squeezable, or at least are

not in a position to secure for themselves an increased
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share of the price of the joint product by limiting

artificially the supply of their labour and capital.'
L

It is evident that the position of a trade union

which is favourably placed in these respects is

nevertheless a delicate one. It may inflict injury
on groups of labour with which it is associated

and which are not strongly organised, or not in an

advantageous position, although it may have no
intention of doing so

;
for the rise in wages secured

may have been gained at the expense of such other

groups of labour. Again, if it seek to maintain the

higher rates by restricting numbers, its action is

detrimental to the interests of the working classes as

a whole, since thereby a privileged class is created

and a check is imposed on people's freedom to choose

a calling. If, moreover, the trade union tries to

secure its members in their gains by compelling

employers to reserve certain work for its members, and

laying down rules as to the quantity of machinery
allowed per head and the number of assistants

permitted, a serious loss may be inflicted on society
as a whole, because the substitution of economical
for uneconomical methods of production will be

hampered. The retardation of such a process is bad
in itself, and it may have lasting bad effects in dis-

couraging enterprise and the spirit of discovery. We
may notice here that, in so far as the demand for

labour is tampered with, the relation between wages
and the marginal utility of labour may be broken,
since conditions are laid down as to the application
of the labour in question. An attempt is made, so to

speak, to sell labour in assorted lots only, and then
1 Marshall's Economics of Industry, pp. 362-3.
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only on the understanding that so many lots must
be bought for so much machinery. In effect, par-
ticular groups of productive factors are thereby
removed out of the region where substitution operates.
In respect of certain details of production con-

servatism is compelled. It is apparent that in inter-

fering with the arrangement of the factors in produc-
tion (except in so far as the health and comfort of

the hands alone are aimed at), executive labour is

invading the province which social expediency to-day

assigns to another quality of labour, namely, direct-

ing labour. Yet, on the other hand, to refuse to the

trade unions all control over the distribution of

work to the various classes of labour, and all power
of limiting numbers, may be to render their actions

largely nugatory. It is unreasonable to expect that a

small group of labour which has worked arduously to

improve its wages and conditions will be content to

see the fruits of its efforts reaped by newcomers who
have been attracted by the results of a campaign in

which they did not share, or destroyed through a

wholesale displacement of its members by other

labour that might have been at the time inadequately
remunerated. Indeed, employers might decide to

remove members of the trade union in question, even

at some cost, in order to discourage the collective

bargain.
There are two sides to the question, and our

conclusion is that it is impossible in present cir-

cumstances to hedge off absolutely the actions of

trade unions that are allowable (from the stand-

point of social expediency) from those that are

not allowable. In general we may say that the
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trade unions are in the wrong if they aim directly

at limiting numbers or rendering demand rigid.

At the same time it must be admitted that they
have the right to resist any unreasonable reaction

of demand or supply on their wages. What is

unreasonable must be left to be decided in each case

independently. In general, the unreasonable reaction

might be defined as one consequent upon wages in

other classes being lower than they would have been

had combination been equally exhaustive and strong

throughout the labour world. And, of course, it is

understood that any substitutions made by the

employer are reasonable only in so far as they are

made for economic reasons.

The difficulty considered above was much greater
some years ago when trade unionism was less ex-

tensive than it is to-day. But there is no doubt

that the situations with which the trade unions have

to deal, and the situations with which employers have

to deal in view of the action of workmen's combina-

tions, are most complicated, and that the greatest
care must be exercised by both in attempting to meet
them. Full information as to the exact character of

the case under dispute must be in the possession of

each party, and each party must have, further, a

clear conception of the intentions and motives of the

other party, if unfortunate errors in policy are not to

be committed. Hence the value of debates being
conducted between the contending factors, and hence
one of the chief advantages of conciliation boards.

Since regular periodic deliberations between employers
and employed accustom each to confer with the

other, and gradually lead each to appreciate much in
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the point of view of the other, the wages boards have
conduced considerably to social peace, and brought
about a higher degree of reasonableness in the actions

of both employers and employees. It is worthy of

note that the weekly money wage determines the

drift of labour more than the other advantages of

employment, and that, therefore, trade unions may
improve the latter with less fear of action having
subsequently to be taken to prevent their gains from

being dissipated.

It has been suggested above that one of the chief

difficulties with which trade unions have had to cope
is the imperfect organisation of many classes of

labour and the different relative strengths of trade

unions whose members come into direct or indirect

competition in an appreciable degree. By relative

strength is meant strength in relation to that opposing

it, which may be due to the nature of the particular

situation, or to the combination of employers. Let
us now suppose that this difficulty is removed, and
consider what then the trade unions might hope to

achieve. The solution of this problem will be also a

partial solution of the case already considered, for it

will indicate how far, if at all, a group of workpeople

may by combination benefit themselves without

affecting detrimentally another group of workpeople.
Let the grades of labour, distribution between

which we are investigating, be A and B. We mean

by A the employing class in general, and by B the

class of employees, but it will be a convenience to use

the abstract expressions. In order to simplify the

argument, we shall suppose that A and B are the

only grades of labour, and that the rate of natural
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increase in each does not depend upon the rates of

remuneration.

Might not B raise their wages by limiting the

proportion of A in the productive system, and there-

by getting A's work cheaper ? The marginal value

of A's work would be raised, but, since the A's would

do the work for less, why pay them more than they
asked ? It is true that the system introduced would

be less productive than the one displaced, but might
not B gain more from the class A getting less than

B would lose through a falling off in the product ?

To the objection that if B received a higher wage
than heretofore the appearance of the requisite

quantity of A would be prevented (assuming that

the quantity of A varied as the ratio of A's re-

muneration to B's), an obvious response could be

made. The surplus described above, it might be

said, could be shared by A and B in such proportions
as to make the ratio of A's to B's remuneration just
sufficient to evoke the requisite proportion of A.

Then there would be no tendency for class A to in-

crease. It must be admitted that if the B's could

act in this way and obtain as wages the whole pro-
duct less A's share as defined above, they could

improve their position except in circumstances which
are exceedingly improbable.

*

1 The mathematical proof is simple. If the product be represented as

a function of the number of employers (measured along OX) we have a

curve which can hardly be otherwise than concave to OX. And we may
take it that the curve of the aggregate supply price of employers (i.e. the

marginal supply price multiplied by the quantity of employers) is convex
to OX. Hence the curve of the aggregate supply price of employers plus

aggregate wages at the position of competitive equilibrium (i.e. a con-

stant) is convex also. The curve last mentioned must meet the curve of

product at the position of competitive equilibrium, where, let us suppose,
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But the argument contains one fatal flaw. It is

not shown that B's wage would be no greater than
the value of B's marginal efficiency when class B had

improved its position in the manner supposed. Let
B's wage be greater than the value of B's marginal
efficiency, then a displacement of B must set in,

until a balance is struck between B's wage and B's

marginal value. To suppose no such displacement
of B is to assume that the class A is prepared to

employ a number of operatives at wages representing
more than they are worth to A. The displaced B,

by competing with those in occupation, would drag
down the wages of B. Now, when the proportion
of A to B is reduced the marginal value of B must
be reduced. This we have already proved. If it

were not so, we should be compelled to suppose that

the marginal eSectiveness of executive labour is

increased when the degree of intelligent direction of

it is contracted, while at the same time the total

product becomes less, which is inconceivable. The
maximum marginal value of B cannot therefore be

coincident with a lower ratio of A to B than exists at

the position of equilibrium already defined. B,

indeed, might obtain higher wages if B's labour could

be sold in the mass. In such case A would pay some

B's more than they were worth, in order to get other

B's for less than they were worth. If A made his

the number of employers is x. Now, the one curve being concave and

the other convex, the latter must fall below the former for some abscissae

less than x, except in the very unlikely case of the two curves just touching
and not intersecting when the abscissa is x. That is, some restriction of

the number of employers must leave a surplus to be divided, as de-

scribed above, after employers have received their supply price and

labour has taken the wages it would receive under conditions of com-

petition.
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supply price, he would be satisfied. But the disposal

of B in this way is quite impracticable, in view of the

range of factors for which B stands, a range that

must exhaust all B's substitutes. It would mean, in

effect, the assumption by B of the major part of A's

functions, and in the long run, were it possible, it

would bring many undesirable consequences in its

train. It would tend to fix the productive system
and stop progress. Trade unions would gain far

more, ultimately, by encouraging the appearance of

more A's. In this way the supply price of A would
tend to be brought down, while the efficiency of A
would tend to be augmented. Hence, their costs

being lowered, systems with a higher productivity
would tend to establish themselves, and, with greater
value being elicited from the productive factors of the

country, the marginal value of B would tend to rise.

Further, the potential efficiency of B would tend to

be enhanced as the prospects of the most capable of

B rising to a higher class of work improved, for

labour as a whole would be rendered more hopeful.
And the earnings of higher grades of labour would be

regarded with less resentment, because they would
be viewed less commonly as the monopoly of an

exclusive class. The income which no man is

debarred from earning, if he be clever enough and

enterprising enough, and which is being enjoyed by
men drawn from all classes of the community, pro-

bably excites as much healthy emulation as envious

ill-will.

If the foregoing reasoning be sound, there are no

practicable means whereby B may permanently raise

its remuneration above the level at the ' natural
'
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position of equilibrium in circumstances where com-

petition rules generally, unless, indeed, any higher

wages that are obtained evoke a corresponding in-

crease of efficiency, or the combination of labour

itself adds to the value of labour by virtue of its

discipline and the force of public opinion and profes-
sional pride which it creates. Both of these results

may be expected in some degree it must be remem-
bered by the reader that our object hitherto has been

to consider % the effects of combination apart from

these consequences. Now, although the placing of

wages as a whole upon a higher level permanently
than is reached at a position of natural equilibrium
would seem to be impossible, yet trade unions might
raise the average wage, perhaps, by speeding up and

strengthening the slow movements of wages when

they are naturally rising, and by retarding downward
movements. There is the danger, of course, of the

combination raising wages above their natural rate

for short periods, and thereby discouraging enterprise
and some investment of capital, and reducing the

national income
; but, on the other hand, if capital

always has a slight advantage, so that labour, through

impediments to reactions, gets less on the whole than

its share, the national income must suffer, because,

there being less investment in labour efficiency,

labour will tend to be less valuable than it otherwise

would be.

Ordinarily uncombined labour is probably in a

weaker strategic position than the employer, so that

social friction works against the former. Professor

Marshall has said in his analysis of trade unionism

in Chapter XIII. of his i Economics of Industry,'
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< A combination of a thousand workers has a very
weak and uncertain force in comparison with that of

a single resolute employer of a thousand men
;

and

though such an employer sees his profits in hiring a

few more men at the current or even rather higher

wages, he may yet think it the better policy not to

bid for them lest he should suggest to those already
in his employment that they should raise their

demands.' l And the operative in employment has

little chance of testing demand. Again, informal

combinations insensibly form themselves among
employers working in close vicinity when their

numbers are not considerable. The formation of the

tacit agreement is facilitated by their meetings on

Exchanges and at Chambers of Commerce. Further,

they are generally better educated than the work-

people, are in a superior position for reading the in-

dustrial signs of the times, and have more means of

information at their disposal, so that the chances are

that they will get the better of their uncombined

employees. Trade unions at least provide for their

members expert advisers and diplomats. Further,
we may notice incidentally that they have the ad-

vantage of checking the enormous friction caused

by innumerable individual bargains. And again we
must emphasise that they raise the efficiency of

labour by professionalising it. By creating a group
standard of conduct they elevate the average of self-

respect and character. By creating a group standard

of decent living in addition, they improve, apart from

wages, the conditions under which work is done.

And probably thought for the future, including the
1 Marshall's Economics of Industry ', p. 366. Edition of 1899.
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next generation, has more weight in the group than
in the average individual. One of the chief reasons

for welcoming association is that worthy ideals are

reared and made effective in social groups.

It will prove a convenience, perhaps, if we now
summarise the general problems of wages with which
we have already been or shall be concerned.

1. Firstly, there is the ethical question : What
ought the workman to receive ? Fundamental social

issues are raised by this question : it has been dealt

with very briefly above.

2. The second question is, How are wages really
determined to-day ? What makes them high or low
in the long run and in the short period ? How do

combinations affect them? Of this problem the

solution has already been outlined.

Only those who are ready with a reasoned answer

to the question just propounded can discuss profitably
the third and fourth questions which naturally follow,

and which run :

3. Can this determination be rendered rational as

opposed to blind ? Can it be made a matter of calcu-

lation, so that the settlement of changes in wages

may be arranged without friction, or the conflict

which the play of natural forces so frequently causes ?

4. If not, can the friction or conflict be prevented
or at least minimised ?

There remain other important general questions
in the total wage problem to which we shall devote

some attention, namely
5. What methods of paying wages are most likely

to encourage efficiency and result in the maximum of
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advantage to the operatives ? Under this heading
falls the examination of piece-rates, time-rates,

premium schemes, and profit-sharing.

6. Does competition work effectively as regards
the continuity of the employment of the efficient ?

Can it be assisted ?

7. By what arrangements is the support of the

workman during sickness, recovery from accidents,

and old age, best provided for ?

Wedo not hint that these are the only important

questions arising out of the so-called ' labour pro-

blem.' There remain, to give two examples, such

matters as industrial betterment, including factory

legislation and co-operation ;
but of these we cannot

treat in the present work.

As a preface to the discussion which lies before

us, and in connection with the matters already dealt

with above, it will be desirable to draw the reader's

attention specifically to the important distinction

observed by economists between the long and the

short periods. The long-period effects of any change
are the effects to be looked for after society has com-

pletely accommodated itself to that change. The

short-period effects may be regarded for our purpose
now as the results of reactions after the immediate
disturbance caused by the change has passed, but

before complete adjustment has taken place. The
reader will readily perceive that long-period conse-

quences are not easily discoverable because of the

modifications of the original change, which appear
as a rule before long-period results are reached, and
the presence of other causes and intermixed effects.

The reader's attention is called now to this distinction

H. D
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because the full long-period effects of schemes relating
to labour questions may be located so far ahead as

to be overlooked by the majority of those exercising
an influence in bringing them about, and, when ex-

perienced, their distance from their real causes may
easily lead them to be incorrectly accounted for.

1

We may suitably close this warning by quoting the

weighty utterances of Professor Marshall. * The
present age,' writes Professor Marshall in his c Plea
for the Creation of a Curriculum in Economics and
Associated Branches of Political Science/

'

is indeed
a very critical one, full of hope, but also of anxiety.
Economic and social forces capable of being turned to

good account were never so strong as now, but they
have seldom been so uncertain in their operation.

Especially is this true of the rapid growth of the

power and inclination of the working classes to

use political and semi-political machinery for the

regulation of industry. That may be a great good
if well guided. But it may work great injury to

them, as well as to the rest of the nation, if guided

by unscrupulous and ambitious men, or even by
unselfish enthusiasts with narrow range of vision.

Such persons have the field too much to themselves.

There is need for a larger number of sympathetic
students who have studied working-class problems in

a scientific spirit, and who in later years, when their

knowledge of life is deeper, and their sense of propor-
tion is more disciplined, will be qualified to go to the

root of the urgent social issues of the day, and to

1 For instance, the Australasian experiments in the settlement of wages

being so recent their full long-period effects cannot be read from present
economic phenomena.
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lay bare the ultimate as well as the immediate results

of plausible proposals for social reform. For instance,

partly under English influence, some Australasian

Colonies are making bold ventures, which hold out

specious promise of greater immediate comfort and
ease to the workers. But very little study of these

schemes has been made of the same kind, or even

by the same order of minds, as are applied to judging
a new design for a battleship with reference to her

stability in bad weather, and yet the risks taken are

much graver.'

D 2



CHAPTEE II

THE ORGANISATION OF LABOUE

THE general characteristics of the organisation of

labour in the four leading countries, its extent and
the attitude of the State towards it, form the subject
matter of the present chapter.

1 All statistics have
been reserved for the closing pages.

The United Kingdom

Trade unionism broadly conceived emerged from
the general economic restlessness which inau-

gurated the industrial revolution. Whether in all

cases or not a gulf lay between the combinations of

the old order and those of the new, trade unions

marked a distinct break with tradition. The spirit

of inquiry and enterprise had dissolved the customs

of an earlier order, but the sentiment of brotherhood

in a trade (associated with common interests and a

similar life) appears to have survived in many
instances with sufficient intensity to form a basis for

mutual insurance. The modern trade union origi-

nated partly as an outgrowth from friendly benefit

efforts, but partly as a fresh departure. In the new
order there was a more distinct severance between

1 The abstract theory of the possible effects of combinations of labour

on wages is stated in Chapter I. (pp. 21-32).
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the undertaking and direction of enterprises on the

one hand and their execution on the other than had
been common previously, and to this was added an

increased dissociation between the ownership and use

of tools. The causes were on the one side the im-

pulses of an economic revival which urged large

sections of the community into intenser specialism,

and on the other the invention of new machines and
of a means of turning steam power to productive

ends, which strengthened the authority of capital
and placed the ownership of plant beyond the work-

man's means.

That the old spirit should have breathed for a

time in the new order was inevitable. Apprentice-

ship, a great deal of control over the methods of pro-

duction, the suppression of machinery or a check

upon its development, degrees of liberty of action

during working hours that were irreconcileable with

factory organisation, were placed in the forefront of

working-class aims. But claims of this nature were
defeated by the solid resistance of a transformed in-

dustrial system. The operatives' demands, based on
industrial domesticity, at first struck the public

generally as rather impracticable, and then as absurd.

A labour movement followed which was a class re-

volution contained within the confines of indus-

trialism.

The merging of trade societies in national

labour unions was significant of the events taking
place. To the generation before it would have ap-

peared incompatible with the interests of labour as

then conceived
;

but new lines of cleavage had be-

come defined in society, and bricklayers, weavers,
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colliers, potters, and iron-workers discovered an

identity of interest which caused the narrow ex-

clusiveness of antecedent years to sink temporarily
into abeyance. A social theory to hold together the

new class concepts and form a basis for action needed

formulating ;
indeed it was a presupposition of co-

hesion in the general labour unions. The theory that

proved most acceptable to the factory operatives was
a kind of economic socialism. It was a system
antagonistic not so much to the factory system as to

the employing class
;

it was, therefore, generally an

offspring of the factory order rather than a concep-
tion advanced antithetically. Taking as its starting

point operatives working with the aid of capital, it

declared that all created values flowed exclusively
from the quantity of labour (of their labour alone)

required for the various commodities produced.

Capital was stored labour; the entrepreneur was a

costly encumbrance. His supposed work was the

resultant of natural forces
;

or it could be performed
with equal success co-operatively. The root idea of

this socialism was the workman's right to the whole

produce of industry ;
and it is a significant fact that

when industrialism in its modern aspects became

prominent in Germany a workmen's movement ap-

peared there with a programme developed from the

same idea. 1 Chartism was in part the political side

of the upheaval justified by the then accepted system
of socialism.

1 Upon this question Professor FoxwelPs introduction to the English
translation of Monger's Eight to the whole Produce of Labour will be

found illuminating; also Russell's German Social Democracy, and, as

an ex parte statement, Spargo's Socialism.
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From about the middle of the nineteenth century
modern trade unionism has been extricating itself

from the confusion of political and Utopian aims by
the pursuit of which much of its earlier effort had
been wasted. The trade union to-day is as a rule

a combination of operatives within a distinct trade

for improving the working conditions of its members
and securing for them as large a share of the earnings
of their trade as possible. It is, therefore, professional,
in the strict sense of the word, and commonly its

aims are not of a revolutionary character. Trade
unions of this kind are far more general in the United

Kingdom than in any other country ;
but even in

England within certain circles the practicable and

commonplace end has been compelled to yield some

ground to larger schemes.

The stringent combination laws which checked
the efforts of workmen to raise their wages could not

have bridled for long the multitudes who thronged
the factories by 1824. In that year, fortunately, all

the combination laws were repealed, and when in the

following year the general prohibition of combination

by common law was practically re-established, as-

sociations for regulating wages or the hours of

labour were specially exempted. But it must not be

imagined that the legislation of 1824 and 1825 con-

ceded to the working classes liberties which had never

previously been enjoyed by them. Sir J. F. Stephen
holds that no case can be cited of any person having
been convicted of conspiracy in restraint of trade at

common law, for combining with others to raise

wages, prior to 1825. There are dicta of judges to

the contrary, but the general view would seem to be
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that of Lord Campbell, who, in considering what
would have been the position at common law of a

combination to raise wages before it was specifically

made legal in 1825, said,
' I cannot bring myself to

believe without authority much more cogent
' he is

referring to the opposite ruling by Grose J. in R. v.

Mawbey (6 T. E. 637)
' that if two workmen who

sincerely believe their wages to be inadequate, should

meet and agree that they would not work unless

their wages were raised, without designing or con-

templating violence or any illegal means for gaining
their object, they would be guilty of misdemeanour/ l

Mr. Assinder supports this ruling by pointing out

that text books down to 1880 make no mention of

combination of masters or men being criminal at

common law, and that the Acts passed upon the

point contain no indication of their being declaratory
of the common law. He further cites Sir J. F.

Stephen's remark that the .necessity of the Acts

suppressing such combinations is hardly compre-
hensible if they were indictable as conspiracies under

the common law. 2 We must bear in mind, if we
criticise the action of the legislature in 1799 and

1800, that a comparatively new situation as between
masters and men was being created by social and
industrial reconstructions.

Wecannot here trace in detail the changes that

the law underwent through the ruling of the Courts

between 1825 and 1871. Generally speaking, the

1 Hilton v. Eckerdey (1856), 6 E. & B. p. 62. Quoted from Assinder's

Legal Position of Trade Unions, where the point raised above is dis-

cussed in detail.
2

History of tlie Criminal Law, vol. iii. ch. 30, p. 210.
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bearing of the Act legalising combinations was re-

stricted by the interpretations of the judges, and the

common law expanded to fill the void thereby
created in a manner unfavourable to the operatives.

A short Act of Parliament reversing this tendency
was passed in 1859 (22 Viet. c. 24). This act de-

clared that combining to produce an alteration in

wages or hours, and peaceable persuasion to prevent
others from working in such circumstances, did not

constitute criminal ' molestation and obstruction.'

But in less than ten years, by the finding of the

Courts, the practice of picketing was in effect removed
from under the protection afforded by this Act. 1

Wenow reach the period in which for the third

time the activities of trade unions were made the

subject of extensive statutory changes. Until 1869
trade unions enjoyed no legal recognition. It was to

correct this state of affairs that the agitation arose

which culminated in the Trade Union Acts of 1871.

An attempt had been made to secure the advantages
of the Friendly Societies Act of 1855 (18 & 19 Yict.

c. 63), by which funds could be recovered from de-

faulting officials and others, but it was decided in 1867

(Hornby v. Close, 2 Q.B. 153), that a trade union, by
reason of its being in restraint of trade and therefore

illegal, was not entitled to benefit under it. Two
years later (in 1869), in consequence, a provisional
measure according temporary legal protection to

trade-union funds was hastily adopted pending the

decision of Parliament upon the wider issues raised

as to what the legal position of trade unions should
1 The cases are cited by Assinder, op. cit. p. 13.
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be. 1 Prior to 1869 trade-union funds had been par-

tially shielded by an ' Act to amend the law relating
to larceny and embezzlement '

(31 & 32 Viet. c. 116).

Under this Act a trade union prosecuted a defaulting
official and secured his conviction

; but, as was made
clear at the time, criminal proceedings only could be

taken under Eussell Gurney's Act, and it therefore

provided no means for recovering misappropriated
funds. 2

Finally, after much heated discussion, the

Trade Union Act (34 & 35 Viet. c. 31) and the

Criminal Law Amendment Act (34 & 35 Viet. c. 32)
were adopted. Originally legislation in a single

measure had been proposed, but the opposition of the

trade unions and their supporters to the imposition
of further restraints on trade-union activities led to

the clauses embodying them being transferred to a

distinct bill.

We propose next to discuss these Acts, and any

1 A commission had been appointed in 1867. The minority report

was strongly pro -trade -union, and the evidence adduced and the majority

report revealed a more friendly and conciliatory spirit towards trade

unionism than had been usual a few years before. The Times no

doubt expressed a view that was becoming widely current when it

laid down the proposition that ' true statesmanship will seek neither to

augment nor to reduce their influence, but, accepting it as a fact, will

give it free scope for legitimate development.' (Quoted from Webb's

History of Trade Unionism, p. 252.) The Times' leader appeared on

July 8th, 1869. ' The occasion,' write Mr. and Mrs. Webb, ' was the

epoch-making speech of Mr. (now Lord) Brassey, in which, speaking as

the son of a great contractor, he declared himself on the side of the trade

unions, and asserted that, by exercising a beneficial influence on the

character of the workmen, they tended to lower rather than to raise the

cost of labour (Hansard's Parliamentary Debates, July 7th, 1869). The

speech was afterwards republished, with some additions, under the title

of 'Trade Unions and the Cost of Labour,' by T. Brassey. (London,

1870, 64 pp.)
2 For further details see Webb's History of Trade Unions, note to

p. 259.
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alterations made since, by statute or judgment, in

the law as it is administered, with reference to their

bearing upon

(a) The legal personality of trade unions and in

particular their corporate liability,

(b) Picketing,

(c) What trade unions may and may not do

without rendering themselves liable to

criminal or civil actions, on the assumption
that they do not resort to illegal means.

This portion of our work was designed and written

during the recent controversy, and had passed through
the printers' hands before the trade-union demands
were conceded by the Act of December 21, 1906.

Weare too late to aid in the solution of the difficulty,

but we may yet be of service, perhaps, as apologists
and recorders. We have, therefore, retained, with

some requisite modifications, what we had written.

A moderately full exposition of the awkward situa-

tions created in England in the course of attempts
to frame the most expedient laws to bear upon trade-

union action has some value at least in bringing out

the character of certain sociological facts, in enforcing
the lessons inculcated by experience (which the

future is apt to forget), and in affording guidance to

other countries which may profit from our social

discoveries.

(a) The principal object of the Trade Union Act
was to prevent the treasurers, secretaries, and officers

of trade unions from robbing them. Another object
was to enable these societies to sue in respect of their

property, and also to hold property such as a house
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or office.
f No trade union, however wide its objects,

was henceforth to be illegal, merely because it was in
" restraint of trade." Every union was to be entitled

to be registered, if its rules were not expressly in

contravention of the criminal law. And finally the

registration, which gave the unions complete control

over funds, was so devised as to leave untouched
their internal organisation and arrangements, and to

prevent their being sued or proceeded against in a

court of law.' l This paragraph may be taken as

defining generally the fixed opinion of the country
with regard to the legal position of trade unions until

certain recent decisions were pronounced which bear

directly or indirectly upon the liability of a trade

union in tort and its legal obligation to observe con-

tracts made with its own members and third parties.

Doubt was originally cast upon this general view by
a decision of Mr. Justice Farwell in 1900 to the

effect that a trade union might be sued under its

registered name. 2 The decision was unanimously
reversed by the Court of Appeal, but the House of

Lords on July 22, 1901, restored with equal unanimity
the finding of Mr. Justice Farwell that a trade

union could be sued in its registered name, and

expressed the opinion that the funds of an unregis-
tered union could be made liable by the proper officers

1 Webb, History of Trade Unions, pp. 259-60.
2 Some minor cases preceded the Taff Vale case, but they were not

fully argued and the decisions were not carried to the highest tribunal.

(See note p. xxv of the 1902 ed. of Mr. and Mrs. Webb's Industrial

Democracy.) The decision in Warnham v. Stone (1896), involving a

trade union being made party to a dispute, was set aside by the Court of

Appeal (loc. cit. n. p. 858).
The bearing of the finding in Temperton v. Russell will be discussed

below.



THE ORGANISATION OF LABOUR 45

being proceeded against.
1 The Master of the Kolls

in the Court of Appeal appears from the words of his

ruling to have held a view opposite to that of the

Lords, though Lord Lindley in the final hearing
reduced the application of his finding to the mere
form in which a trade union might be made party to

an action.

There are two distinct points, then, which must
not be confused. The first is that the Act of 1871

did clothe trade unions on their registering with

sufficient legal personality to enable them to be sued

for damage for torts, at least under their registered

name, though the general impression was to the

contrary. The second is that trade unions could not

escape liability by not registering, since they could be

reached by certain persons being cited as their repre-
sentatives. Trade unions, we are now assured, never

were theoretically beyond the pale of the law relating
to torts, but as actions to recover damages for torts

could only be instituted in the Courts of Common
Law, and in these Courts there wr as a rigid rule that

judgment could not be obtained against persons not

actually named in the action, the funds of trade

unions (all the members of which could not well be

named as defendants to an action) were practically
1 The case was the famous Taff Vale Railway Co. v. The Amalga-

mated Society of Railway Servants, 1901, A.C. 426, which is so well

known that it need not be explained here in detail. It originated out of

illegal picketing, and ultimately damages amounting to 23,OOOZ. were
obtained from the trade union. The decision of the House of Lords was
founded on the wording above of the Act of 1871. The speech of Mr.
Bruce (afterwards Lord Aberdare) upon the Bill that became law, as

given in Hansard, which it was desired to bring forward as proving the
intention of the Act, was ruled out as evidence : but some authorities

think that the decision of the Lords may be regarded as consistent even
with the wording of this speech.
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beyond the reach of the law relating to torts. The

anomaly was removed in 1883 by a general order of

the Supreme Court issued under the Act of 1881 for

the amendment of general procedure, which declared

that a body of persons might be sued in the name of

certain of them who were to be taken as representing
the rest. In Temperton v. Eussell it was held by the

Court of Appeal, it is true, that by the wording of

this order trade unions were not included in the

groups against which representative actions might be

taken, but this decision was set aside by the House
of Lords in 1901 in the case of the Duke of Bedford

v. Ellis and others (1901, A.C. 10).
1 In the circum-

stances we can readily understand how it was that

trade unions escaped so long from being made parties

to representative actions, but the common misinter-

pretation of the exact meaning of the Act of 1871 is

not so easily comprehensible.
The conclusion that a trade union might be sued

was particularly serious because of the doubt existing
at the time as regards the delimitation of the rights

of combinations. Moreover, it should be noticed that

trade unions could be cast in damages under the

elastic law of libel. The uncertainties laid bare as to

what a trade union might legally do are easily to be

explained. As the common impression up to 1901

was that trade unions could not be sued there had
been no opportunity for the legitimate activities of

trade unions to be made clear by the decisions of the

Courts, and there are great differences, in respect
both of their aims and policies, between trade unions

1 Upon the above see the '

Keport of the Royal Commission on Trade

Disputes and Trade Combinations,' 1906, pp. 3-8.
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and other combinations. The general law relating to

combinations can hardly be expected, therefore, to

bear satisfactorily upon trade unions, and this body of

law is still comparatively amorphous, because busi-

ness combinations which are threatening to private
interests have only recently become common.

Public opinion on the points raised in the Taff

Vale case was almost entirely confined to the

questions actually at issue, but though the facts of

the case referred to liabilities arising from tort, the

decision of the Lords, being expressed in general

terms, covered also actions for breach of contract. 1

Lord Brampton, in the Taff Vale case, remarked :

' 1 think a legal entity was created under the Trade

Union Act of 1871, by the registration of the society

1 Section 4 of the Act of 1871 gives trade unions exemption from
actions at law, but relates to a limited set of agreements only. It runs :

'Nothing in this Act shall enable any court to entertain any legal

proceeding instituted with the object of directly enforcing or recovering

damages for the breach of any of the following agreements, namely :

*

(1) Any agreement between members of a trade union, as such,

concerning the conditions in which any members for the time being of

such trade union shall or shall not sell their goods, transact business,

employ, or be employed.

(2) Any agreement for the payment by any person of any subscription
or penalty to a trade union.

(3) Any agreement for the application of funds of a trade union.

(a) To provide benefits to members ; or

(b) To furnish contributions to any employer or workman not a
member of such trade union, in consideration of such employer or

workman acting in conformity with the rules or regulations of such trade

union ; or

(c) To discharge any fine imposed upon any person by sentence of a

court of justice ; or,

(4) Any agreement made between any trade union and another ; or,

(5) Any bond to secure the performance of any of the above-mentioned

agreements.
But nothing in this section shall be deemed to constitute any of the

above-mentioned agreements unlawful.'



48 WAGESAND EMPLOYMENT

in its present name in the manner prescribed and
that the legal entity so created, though not perhaps
in the strict sense a corporation, is nevertheless a

newly-created corporate body, created by statute,

distinct from the unincorporated trade-union.' If

this represented correctly the actual state of affairs,

a trade union was a semi--corporate body, the liability

of whose members was unlimited. For the debts

incurred by officials on behalf of their union it would
seem that the union could be sued, and that, if its

funds failed, each member in turn could be sued. 1

We turn next to a matter connected with the

legal personality of trade unions, which has excited

less attention. It was specifically laid down in the

Act of 1871 that a member of a trade union could not

bring an action to enforce certain agreements made
between him and the union, or to recover damages
for the breach of such agreements. In 1905, how-

ever, the House of Lords in the case of the York-

shire Miners' Association v. Howden, which arose

out of the Denaby Miners strike, decided that a

member of a trade union was entitled to an injunction
to restrain the union funds from being applied to

purposes not sanctioned by the union rules, and in

contravention of essential provisions of those rules.

According to the Act of 1871 agreements could not

be directly enforced at law. It was held now, how-

ever, that certain agreements might be enforced

indirectly. Thus a trade union could not be com-

pelled to pay money to its members in accordance

with its rules, but it could be prevented from dissipat-

ing its funds in a manner inconsistent with its rules.

1 Assinder, pp. 27-8.
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(b) No sooner had the Criminal Law Amendment
Act (1871), referred to above, become the law of the

land, than a vigorous agitation was set on foot among
trade unionists to secure its repeal, together with

further concessions to the trade unions. Mr. and
Mrs. Webb write thus of the ends achieved some
four years later :

t In June (1875) the HomeSecretary,
in an appreciative and conciliatory speech, intro-

duced two bills for altering respectively the civil and
criminal law. As amended in committee by the

efforts of Mr. Mundella and others, these measures
resulted in Acts which completely satisfied the trade

union demands. The Criminal Law Amendment
Act of 1872 was formally and unconditionally re-

pealed. By the Conspiracy and Protection of Pro-

perty Act (38 & 39 Viet. C. 86), definite and
reasonable limits were set to the application of the

law of conspiracy to trade disputes. The Master
and Servant Act of 1867 was replaced by the

Employers and Workmen Act (38 & 39 Viet. C 90),
a change of nomenclature which expressed a funda-

mental revolution in the law. Henceforth master
and servant became as employer and employee, two

equal parties to a civil contract. Imprisonment for

breach of engagement was abolished. The legal-

ising of trade unions was completed by the legal

recognition of their methods. Peaceful picketing was

expressly permitted. The old words " coerce ' and
" molest ): which had in the hands of prejudiced

magistrates proved such instruments of oppression,
were omitted from the new law, and violence and
intimidation were dealt with as part of the general
criminal code. No act committed by a group of

n. E
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workmen was henceforth punishable unless the same
act by an individual was itself a criminal offence.

Collective bargaining in short, with all its necessary

accompaniments, was, after fifty years of legislative

struggle, finally recognised by the law of the land.' 1

Violence and intimidation were expressly for-

bidden by the Act of 1875, but it is only since 1891 2

that intimidation has been '

authoritatively narrowed
down to a threat of committing a criminal offence

against person or tangible property.' At present
' violence

' and intimidation
'

are interpreted to the

complete satisfaction of the trade unions, but com-

plaints are made 3 that magistrates not infrequently
act unreasonably, or even with bias, in dealing

summarily with cases of obstruction of the thorough-

fare, and acts of annoyance, on the assumption that

breaches of the public order are more heinous

offences when committed by persons on strike than

when they arise, say, out of religious meetings or

football crowds. 4 It must be remembered, however,
that football crowds and religious meetings have not

for their object the coercion of any person's will, and

that, therefore, there is little fear of l violence
'

and ' intimidation
'

resulting if considerable latitude

be allowed them. Surrounding circumstances must
be taken into account when cases of obstruction and

annoyance are being dealt with. It might be desir-

able in times of public excitement to suppress the

kind of crowd that would prove perfectly harmless

as a rule.
1 Webb, History of Trade Unionism, pp. 274-5.
2 See Webb, Industrial Democracy, 1st ed. p. 854.
3 Industrial Democracy, 1st ed. pp. 854-5.
4 Ibid.
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In section 7 of the Conspiracy and Protec-

tion of Property Act, 1875, among the various acts

denned as criminal offences, there appears
'

watching
or besetting the house or other place where such other

person resides, or works, or carries on business, or

happens to be, or the approach to such house or

place.' At the end of the section, however, the

following modifying clause is to be found :
' Attend-

ing at or near the house or place where a person
resides or works or carries on business or happens
to be, or the approach to such house or place in order

merely to obtain or communicate information, shall

not be deemed a watching or besetting within the

meaning of this section.' On the strength of this

clause picketing continued. But in 1899 in Lyons v.

Wilkins 1 a majority of the Court of Appeal held

even peaceful picketing to be illegal, if the picketing
and the acts done by the pickets were done with the

object of compelling employers to change the mode
of conducting their businesses. Action with such
an object in view was regarded as different from

attending merely in order to obtain or communicate
information. 2 Moreover it has been held that the

1 The case of Lyons v. Wilkins arose as follows. During the course of

a strike the plaintiffs works had been picketed by the union of which
Wilkins was secretary. Persons watched and beset the works of the

plaintiffs and the approaches thereto, with the object of persuading the

workpeople to abstain from working for the plaintiffs. It was admitted
that the pickets used no violence, intimidation, or threats ; but in the

opinion of the Court the evidence showed that the picketing and the acts

done by the pickets were done with the view of compelling the plaintiffs
to change their mode of conducting their own businesses, and constituted

watching and besetting as distinguished from attending in order merely
to obtain or communicate information.

2 The same judgment was given as early as 1876 in Reg. v. Bauld
(13 Cox, 282), but it was not appealed against.

E 2
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watching and besetting of one person in order to

compel another is equally forbidden. 1

As the law stood before the Act of 1896, picketing,
in order to persuade people to abstain from working
for their employers, was an offence under section 7

of the Conspiracy and Protection of Property Act,

1875, and a nuisance at common law without justi-

fication, and therefore all picketing was almost inevi-

tably illegal. It must be understood that it was not the

persuasion of people to abstain from working for their

employers an act, the legality of which is almost

necessarily implied in the right to strike which was

illegal, but watching or besetting with such an object in

view. However, the phrase
'

watching and besetting
'

had been given so extended an application that it

seemed to cover mere presence at a place, not con-

tinuously or persistently, but for any short space of

time,
2 that place not necessarily being the works or

house of the coerced employer. Mr. Geldart wrote

(before the recent Act) referring to the finding in

Charnock v. Court :

c The result of the interpreta-
tion is to render practically impossible any com-

munication, even of the most peaceable kind, except

by letter, between the strikers and those whom the

employer has engaged, or is seeking to engage, to fill

their places. Any occasion on which a person repre-

senting the former meets or calls upon one of the

latter is capable of being regarded by the courts as

a "watching and besetting," and in every case such

"watching and besetting'
1

will take place with a

1 See Charnocfc v. Court, 1899, 2 ch. 35. Quoted from Mr. Geld-

art's article in the Economic Journal for June 1906.
2 See CharnocJc v. Court, quoted above.
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view to compel the employer. The mere purpose of

obtaining or communicating information for which
the statute provides an exemption is one which
seems not to occur in practice. The workmen on

strike are thus put at a manifest disadvantage in

comparison with the employer. He is perfectly free

to communicate with those whomhe seeks to engage,
for he can do this without being guilty of a technical

watching and besetting, though his object is to com-

pel the strikers to submit to his terms. The strikers

will find it practically impossible in most cases to

communicate with those engaged except by a per-
sonal interview, and this interview will at once bring
them within the terms of the Act.' l

It will be a convenience to state at once that,
in the opinion of the Eoyal Commission which re-

ported recently, the protection of the subject and the

concession to the trade unionist of the right to per-
suade peaceably could have been secured best by
the substitution for clause 4 in section 7 of the Con-

spiracy and Protection of Property Act, which forbids

generally watching and besetting, together with its

proviso at the end of the section, which makes attend-

ing to impart or receive information legal, and
clause 1 relating to violence and intimidation of the

following clause :

' Acts in such a manner as to

cause a reasonable apprehension in the mind of any
person that violence will be used to him or his wife

or family, or damage be done to his property.'
Section 7 of the Act referred to is printed beneath to

enable the reader to grasp exactly the effect of the

1 Economic Journal, June 1906, pp. 192-3.
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alteration proposed.
1 Whether the proposal would

have proved satisfactory from the point of view of

trade unionism would have depended upon the spirit

in which the new clause was administered. Sir

Godfrey Lushington and Sir William Lewis, two of

the commissioners, dissent from their companion
commissioners as regards the recommendation, and
Mr. Geldart has criticised it in his notice of the

report in the Economic Journal. The chief com-

plaint of the last named is that the only remedy
which would be left to the person who was merely
molested or annoyed without being placed in fear as

to his person or property, would be a civil action at

common law for nuisance, that is, an action for an

1 ' Section vii. Every person who, with a view to compel any other

person to abstain from doing or to do any act which such other person has

a legal right to do or abstain from doing, wrongfully and without legal

authority
*

1. Uses violence to or intimidates such other person or his wife or

children, or injures his property ; or,
' 2. Persistently follows such other person about from place to place ;

or,
' 3. Hides any tools, clothes, or other property owned or used by such

other person, or deprives him of or hinders him in the use

thereof; or,
' 4. Watches or besets the house or other place where such other per-

son resides, or works, or carries on business or happens to be,

or the approach to such house or place ; or,
' 5. Follows such other person with two or more other persons in a

disorderly manner in or through any street or road,

shall, on conviction thereof by a court of summary jurisdiction, or on
indictment as hereinafter mentioned, be liable either to pay a penalty not

exceeding twenty pounds, or to be imprisoned for a term not exceeding
three months, with or without hard labour.'

'

Attending at or near the house or place where a person resides, or

works, or carries on business, or happens to be, or the approach to such

house or place, in order merely to obtain or communicate information

shall not be deemed a watching or besetting within the meaning of this

section.'
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injunction and damages ;
and he rightly holds

that an extensive use of the interim injunction
is highly undesirable. Mr. Geldart would have the

commission of a nuisance by watching and besetting

specially forbidden.

(c) The law relating to trade-union action when

legal means only were employed, especially as it

stood after certain decisions of late, was bewildering
to the public and not wholly clear even to the lawyers.
Wecannot pretend to discuss it as experts, but we
shall endeavour to make some comments. The

question has to be considered under the two headings
of (i) the criminal law and (ii) the civil law.

(i) The status of trade unions before the criminal

law was much more satisfactory in every way than
their status before the civil law. The former was far

easier to understand, and contained fewer doubtful

points than the latter, and proposals to amend the

former raised only comparatively slight differences of

opinion. Previous to 1875 the bearing of the criminal

law on trade unions was also vague and uncertain. A
somewhat futile attempt to remedy it was made by
the Criminal Law Amendment Act of 1871,

1 and

finally the wishes of the trade unionists were, as they
thought, fully met by the Conspiracy and Protection

of Property Act of 1875. By section 3 of this Act it

was laid down that ' an agreement or combination of

two or more persons to do or procure to be done any
act in contemplation or furtherance of a trade dispute
between employers or workmen shall not be indictable

as a conspiracy if such act committed by one person
1

Report of Commission on Trade Disputes, 1906, pp. 13 and 35
et seq.
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would not be punishable as a crime.' However, in

1901 in Quinn v. Leathern (A.C. 495), the House of

Lords held that the words ' trade dispute between

employers and workmen ' do not ' include a dispute
on trade-union matters between workmen who are

members of a trade union and an employer of non-
union workmen who refuses to employ members of a

trade union,' and it had previously been held by
certain Judges

' that unless the acts complained of

were done in contemplation, or in furtherance, not

of a trade dispute at large, but of one between the

particular parties bringing pressure to bear on the

one hand, and the parties on whom pressure was
borne on the other, they might be indictable as a

criminal conspiracy.'
1 The recent Royal Commission

states its conviction that the legislature in bringing
forward the Act of 1875 ' had for their cardinal object
to eliminate the vague and uncertain operation of the

law of conspiracy from all disputes between employers
and workmen arising out of strikes and similar com-
binations.' They urge in support of their view that

the words used in the Act are not ' between employers
and workmen in their employ,' but ' between em-

ployers and workmen.' They therefore recommended
that the Act of 1875 should be made to extend to

so-called secondary strikes, and declared that they
made the recommendation with the greater confidence

because the majority of those employers examined

by them whose evidence was of the greatest weight

agreed that there was no valid reason for drawing a

distinction between secondary and other strikes. 2

1 Industrial Democracy, ed. 1902, p. 858, where also references will

be found. 2 P. 15 of the Eeport.
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(ii)
The determination of the civil liabilities of

trade unions for injuries inflicted upon others by acts

in themselves legal, presented enormous difficulties.

The most cursory examination of the leading cases

would necessarily be somewhat lengthy and tedious.

Wehave therefore relegated that part of our work to

an appendix. Our conclusions only are given in the

present chapter. On the basis neither of the cases

reviewed in the appendix, nor of judgments in other

actions, can it be unhesitatingly asserted that the

secondary strike, or the strike against non-unionists,
or in fact any strike other than the direct strike over

a question of wages, or the threat of such a strike

without aggravating circumstances, was legal, prior

to the adoption of the Trade Disputes Act of 1906,
in the sense that it could not of itself give ground
for actions against the union for damages. Indeed
it could not be affirmed as absolutely beyond question
that procuring to strike might not in any case involve

trade-union funds in liability, even were the dispute
one directly of wages and were there no suggestion
of contracts having been broken. There was un-

doubtedly no certainty as to the civil law relating
to strikes and threats of strikes, but it will be worth
while to record the impressions of the majority of the

recent Eoyal Commission as to what the law probably
was. A justification of these views is set forth in two

carefully drawn memoranda prepared for the Com-
mission by Mr. Arthur Cohen. The Commission held

that there could not truly be a civil action for con-

spiracy on facts which fell short of criminal con-

spiracy. It is pointed out that the decision in Quinn
v. Leathern, to the effect that section 3 of the Act of
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*

1875 1 does not refer to civil remedies, while techni-

cally correct, is misleading. It was a necessary con-

dition of damages being recoverable for the harm

actually done by a conspiracy that the conspiracy
should be proved a criminal offence. If this was
not the law, the Commission thought it should be,

and recommended, therefore, statutory affirmation to

that effect. As regards cases in which conspiracy
was not alleged, the Commission relied largely on
the judgments given in Allen v. Flood. Its members
considered c that no action lies against a person for

the act of molesting another in his trade, business or

profession, unless such act be in itself an actionable

tort.' To remove all doubt they recommended that

the point should be made clear by suitable legis-

lation.

If the recommendation of the Commission had
been adopted as to the grounds for civil actions

against trade unions, these bodies would only be

liable for damages when injury had actually been

inflicted (a) by acts of their own or their authorised

agents which were wrongful in themselves, or (b) by
acts done in furtherance of conspiracies that were

criminal, that is (under section 5 of the Conspiracy
and Protection Act, 1875, and its proposed extension

to all disputes between employers and workmen), acts

which would be criminal if perpetrated by any in-

dividual. The only way, therefore, in which trade

1 The words referred to in the section are :

* An agreement or combination by two or more persons to do or

procure to be done any act in contemplation or furtherance of a trade

dispute between employers or workmen shall not be indictable as a

conspiracy if such act committed by one person would not be punishable
as a crime.'
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unions could be prosecuted by the civil law would be

through an unreasonable expansion of the class of

torts, or of the class of criminal acts performable by

individuals, or possibly under the law of libel.

The short account given above of the change
in the interpretation placed upon the law relating

to trade unions sufficiently explains the recent

excitement among trade unionists. It was the

manner in which their charters had been revoked

which stirred up the most resentment. This

partially explains the uncompromising demand for

the restoration of the de facto state of affairs

previous to the Taff Vale judgment. The trade

unions argued that, if the position created were

maintained, they would be continually involved in

legal disputes ;
that their property, including benefit

funds, would run the danger of being forfeited in

damages to aggrieved employers, and that it is un-

fair to make a trade union liable for wrongs done by

any of its numerous agents, especially when the law

relating to actionable wrongs is so gravely lacking in

precision. To the proposal that arrangements might
be made for the benefit funds to be set apart and

exempted from liability for damages, the trade unions

were opposed, on the ground that the benefit funds

after being so set apart could never be used to further

the interests of the members during disputes. As

regards the damages in which trade unions could

have been cast by the recklessness or folly of officials

acting without authority, it was suggested by some
of those who were not favourably disposed to the

demands of the organised labour of the country that

the trade unions might be relieved by statute of
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responsibility for unauthorised or immediately dis-

avowed acts of their numerous agents. Incidentally
it should be observed that by reason of the judgment
of the House of Lords on May 14, 1906, in the case

of Denaby and Cadeby Main Collieries, Limited v.

Yorkshire Miners' Association, any hardship inflicted

under the law of agency was likely to be less than
had been anticipated. It was held upon the facts

proved that the branch officers and committee were
not the agents of the defendant trade union, and that

the latter was therefore not liable for the unlawful

conduct of the former in bringing about a strike

which involved breaches of contract. The case

appeared to decide ' that the grant of strike pay by
the union to men on strike is not in itself an un-

lawful act, and that it does not become unlawful as

against the employer merely because the use of the

money for this purpose is a breach of trust as against
the members of the union. But that a body of

employers should have made, and a court of first

instance have held good, a claim for damages against
a trade union, because it gave pecuniary support to

its members on strike, is a remarkable illustration of

the uncertainty into which the law has been brought

by recent decisions.' *

But, supposing the difficulties connected with

benefit funds and agency to have been successfully

met, there would still have remained the enormous

grievance of the uncertainty and seeming vacillation

of the law in its bearing upon the activities of such

bodies as trade unions. Hence it is not surprising
that at the Leicester Congress the proposal for a

1 Economic Journal, June 1906, p. 211.
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partial repeal of the Taff Vale judgment, which would

have left unions liable for acts sanctioned by their

constitutional rules, was rejected. Trade unionists

felt that with the Taff Vale decision unrevoked

they would never know exactly what they might do

and when they might be incurring penalties until ex-

pensive litigation had evolved more definite rules
; and

they were by no means confident that the restrictions

ultimately found to be the law would meet with their

approbation, or that the law, even if modelled accord-

ing to their wishes, would not soon be varied to

their disadvantage. It appeared to them to be their

wisest course, therefore, to secure as much exemption
from legal liabilities as possible. These arguments
are forcible now, and were of even greater weight

thirty years ago when trade unions were less firmly

established, more uncertain as to their policy, more

likely to be harassed by employers, and less likely to

win the support of public opinion. The trade

unions as a body demanded generally (1) freedom

from corporate liability, (2) the legalising of peaceful

persuasion in picketing, and (3) that actions not

actionable when done by one person should not be

actionable when done by more than one person. The
late Government offered the Labour party a com-
mission of three lawyers to examine the present state

of the law with regard to picketing and to suggest

necessary alterations, and suggested that the re-

commendations agreed upon should form the basis

for immediate legislation. The offer of this com-

mission, which might possibly at the same time
have suggested some compromise on the law of con-

spiracy, was refused.
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In each session succeeding the Tafi Vale
decision bills were introduced into Parliament with

the object of reforming the law. In 1903, by way
of reply to the bill introduced by Mr. Shackleton,
the late Government appointed the Eoyal Commis-
sion to whose report we have already given some
attention. Pending its inquiries they refused to

adopt any line of action. Unfortunately the con-

stitution of the commission caused dissatisfaction,

which seriously damaged its effectiveness. While
the commission included one employer, it contained

no member of the Labour party. Mr. Sidney Webb
was a member, but the trade unionists refused to

regard him as their representative because his opinion
on the desirability of retaining the Taff Yale decision

conflicted with theirs. l We say at once,' Mr. and
Mrs. Webb had written,

i that trade unions would, in

our opinion, not be warranted in claiming to have
restored that complete immunity from legal proceed-

ings which Parliament intended to confer upon them
in 1871-6. We see no valid reason why, if the law

were put into a proper state, trade unions should not

be liable to be sued for damages in their corporate

capacity in respect of any injury wrongfully done by
them or their agents to other persons.'

1 The

Parliamentary Committee of the Trade Union Con-

gress, in consequence, framed a resolution that no
member of a trade union should give evidence before

the commission, and this resolution was confirmed by
the general congress of trade unions. The summary
of the majority report of the Eoyal Commission is

set forth beneath. It was signed by Lord Dunedin,
1 Industrial Democracy, 1902 ed., p. xxxiii.
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Mr. Arthur Cohen and Mr. Sidney Webb. The two

other members of the commission, Sir Godfrey Lush-

ington and Sir Wm. T. Lewis, dissented and each

published a separate report.

That an Act should be passed for the following objects :

(1) To declare trade unions legal associations.

(2) To declare strikes from whatever motive or for what-

ever purposes (including sympathetic or secondary strikes),

apart from crime or breach of contract, legal, and to make
the Act of 1875 to extend to sympathetic or secondary strikes.

(3) To declare that to persuade to strike, i.e. to desist

from working, apart from procuring breach of contract, is

not illegal.

(4) To declare that an individual shall not be liable for

doing any act not in itself an actionable tort only on the

ground that it is an interference with another person's trade,

business, or employment.
(5) To provide for the facultative separation of the proper

benefit funds of trade unions, such separation if effected to

carry immunity from these funds being taken in execution.

(6) To provide means whereby the central authorities of a

union may protect themselves against the unauthorised and

immediately disavowed acts of branch agents.

(7) To provide that facultative powers be given to trade

unions, either (a) to become incorporated subject to proper
conditions, or (b) to exclude the operation of Section 4 of the

Trade Union Act, 1871, or of some one or more of its sub-

sections, so as to allow trade unions to enter into enforce-

able agreements with other persons and with their own
members.

(8) To alter the 7th section of the Conspiracy and Pro-
tection of Property Act, 1875, by repealing Sub-section 4
and the proviso, and in lieu thereof enacting as a new sub-
section (which would also supersede Sub-section 1) :

' Acts
in such a manner as to cause a reasonable apprehension in

the mind of any person that violence will be used to him or
his family, or damage be done to his property.'
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(9) To enact to the effect that an agreement or combina-
tion by two or more persons to do or procure to be done any
act in contemplation or furtherance of a trade dispute shall

not be the ground of a civil action, unless the agreement or

combination is indictable as a conspiracy, notwithstanding
the terms of the Conspiracy and Protection of Property Act,
1875.

Some of the recommendations we have already
commented upon and explained above, others explain
themselves. Of the remainder a few words must
now be said. The first proposal was made because

of the alleged disadvantage at which trade unions

are placed in sight of the common law by the fact

that they are not specifically legal. So far they have

been enfranchised only to a limited extent. 1

Sugges-
tion 9 concedes the demand made by trade unions,
that actions not actionable when done by one person
should not be actionable when done by more than

one person ;
and inasmuch as the protection accorded

by this concession would be less than is commonly
imagined, suggestion 9 is supplemented by another

marked 4, which is designed to prevent actions for
1 interference with a man's trade

' without justifica-

tion, which, as the law stands to-day, are seemingly

possible.
2 Wemay add here that it is not known

1 By Sections 2 and 3 of the Trade Union Act of 1871 which declare :

Section 2,
* The purposes of any trade union shall not by reason merely

that they are in restraint of trade be deemed to be unlawful so as to

render any member of such trade union liable to criminal prosecution for

conspiracy or otherwise.'

Section 3,
' The purposes of any trade union shall not by reason merely

that they are in restraint of trade be unlawful so as to render void or

voidable any agreement or trust.'
2 Upon the issues involved see Mr. Haldane's article in the Contempo-

rary Review for March 1903. Compare also an article in the Economic

Review, April 1905.
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how the courts would deal with a wealthy and power-
ful person who injured others by his actions to an

extent which would have justified damages had the

person been a combination. ' A new law ordaining
that nothing done in pursuance of a trade dispute
should be actionable, if it would not be actionable as

the deed of an individual, might in a very few years
find the ground cut from under it.' Mr. Geldart

criticises this ninth recommendation on the ground
that it goes too far, and might be held ' to legalise

an agreement or combination to commit an act which
if done by an individual would be a civil wrong,

though not a crime.' 1

Section 4 of the Trade Union Act of 1871 re-

ferred to in recommendation (7) has already been

quoted.
2 As regards incorporation, we may remind

the reader that the idea is not new. It was proposed

by the employers on the Trade Union Commission of

1867, but opposed by the unionists, and when the

Home Secretary introduced the Trade Union Bill in

1871, he stated that it had been drafted in conformity
with the wishes of the minority of that commission.
The Bill was in fact, in respect of incorporation, a

concession made to one of the interested parties, and
not an expression of the opinion of the majority as

to the right line of action apart from the wishes of

the trade unionists. The subject was discussed

again by the Labour Commission in 1894. The

majority advised permissive incorporation, but the

Labour members disliked the idea, and were vehe-

mently opposed to compulsory incorporation. In

1 Economic Journal, Jun3 1906,
- See note to page 47.

II. F
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view of recent events it will be useful to quote here

the arguments used in the minority report :

One proposal made to the commission by several wit-

nesses appears to us open to the gravest objection. This

suggestion is that it would be desirable to make trade unions
liable to be sued by any person who had a grievance against
the action of their officers or agents. To expose the large

amalgamated societies of the country with their accumulated

funds, sometimes reaching a quarter of a million sterling,
to be sued for damages by any employer in any part of the

country or by any discontented member or non-unionist for

the action of some branch secretary or delegate, would be a

great injustice. If every trade union were liable to be per-

petually harassed by actions at law on account of the doings
of individual members, if trade-union funds were to be

depleted by lawyers' fees and costs, if not even by damages
or fines, it would go far to make a trade unionism impossible
for any but the most prosperous and experienced artisans.

The present freedom of trade unions from any interfer-

ence by the courts of law anomalous as it may appear to

lawyers was, after prolonged struggle and parliamentary

agitation, conceded in 1871, and finally became law in 1876.

Any attempt to revoke this hardly won charter of trade-

union freedom, or in any* way to tamper with the purely

voluntary character of their associations, would, in our

opinion, provoke the most embittered resistance from the

whole body of trade unionists, and would, we think, be un-

desirable from every point of view.

Although there were many friends of trade union-

ism, and some trade unionists, who thought that the

time was ripe for removing an anomaly, and giving
trade unions a more dignified and assured legal
status without curtailing appreciably the extent of

their powers, if it were possible, yet the contentions

in the passages quoted above are still most weighty.
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Moreover they have been reinforced by Mr. H. A.

Henderson, a solicitor who has done a great deal of

work for trade unions, in a recently published plea for

the exemption of trade unions from liability to be sued.

He wrote :
' The conduct of a strike by a trade union

is not possible without funds, and very often necessi-

tates the expenditure in strike pay to the members
of a considerable sum of money which, as a matter of

prudence, should be in the hands of a union before a

strike is resolved on or sanctioned by the executive.

In this respect the master and workmen are not on

the same level. The master is no doubt exposed to

loss of business and loss of capital by a strike of his

workmen, but there is scarcely ever any immediate

pressure upon him for his own maintenance. The
men are equally exposed as a collective body to loss of

capital and damage to their financial position through
the depletion of their accumulated funds, but in

addition to this the moment the strike commences

they require actual physical maintenance, which they
can only get by means of their accumulated fund, and
if the master is entitled to attack this fund in a claim

for damages against the union, I think it can fairly be

contended that he is given an unfair advantage over

the workmen. The assertion of those who take an

opposite view, that a trade union should as such be

liable for damages resulting from a strike, sounds a

plausible one when first put, but I submit that a state

of industrial war, having been formally sanctioned by
the legislature, ordinary conditions have to be set

aside, if necessary, to complete fairness to one of the

parties to the war.' 1 The charge on trade-union
1

Tribune, March 7, 1906.

F 2
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funds of petty damages and law costs might be very
burdensome, and it is too much to hope that the law
could be made so clear that really serious matters

only would come into court.

It is interesting to notice that the division of

opinion upon the question of the incorporation of trade

unions in the United States is somewhat similar to

that in England. In 1903 an inquiry was made under
the auspices of the National Civic Federation, and
as a result it was found that employers as a whole
favoured the incorporation of trade unions, that em-

ployees were opposed to it (though some trade unions
are in favour of it), and that the lawyers agreed
almost unanimously with the employers, while the

general public inclined to favour voluntary incorpora-
tion. What difference exactly incorporation would
make in England is not clear. The powers which
the present quasi-legal personality of trade unions

carries with it have never been defined. As incorpo-

rated, however, they would have the right of entering
into legally enforceable contracts with employers and

others, which might strengthen collective bargaining.

They would be empowered, perhaps, to recover sub-

scriptions and compel members to fulfil their agree-

ments, but the members in turn would be authorised

to force the union to observe its contracts made with

them. The unions would acquire authority to sue

employers who induced their members to break their

contracts and leave the union. Further, they would

secure, no doubt, limited liability.
1

1 Upon the question of the incorporation of trade unions, see an
article by Clement Edwards in the Nineteenth Century, February 1902,

also the Monthly Review, April 1903, and Sir Godfrey Lushington's

report as one of the Commission on TradeJDisputes.
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Sir Godfrey Lushington dissents from the majority

report of the recent Eoyal Commission upon several

important points. While agreeing that the Taff

Vale judgment should stand, he objects to the pro-

posed special protection of Provident Funds on the

ground that the obligation to meet just debts should

have priority over the obligation to be provident.
And a fortiori he rejects Mr. Webb's suggestion that

out-of-work funds also should be exempt. With
reference to these points there are two considerations

to be weighed. The one is the enormous public in-

terest in individual thrift the German Government

appreciates this so highly that, in effect, it compels
saving by law. The other is the serious discourage-
ment of thrift that Sir Godfrey Lushington 's pro-

posals would entail. Upon the question of a trade-

union's responsibility for the acts of agents, he thinks

that the ordinary law of principal and agent should

apply, special rules not being made to meet special
circumstances. But it must be realised how special
the circumstances are. Recommendation (1) Sir

Godfrey Lushington thinks unnecessary, and while

giving qualified assent to (7) (a) he opposes (7) (ti) on
the ground that it would involve the use of the law
4 to prevent workmen from working or to compel
workmen to maintain a union.' From picketing, in

his opinion, the workman to-day needs no less pro-
tection than formerly, but more. To suggestions

(2), (3) and (4), however, he assents, as he does also

to (9), for lengthy reasons set forth in his report.
1

1 Sir Godfrey Lushington expresses his conclusions upon the questions
covered by recommendation (9) as follows :

' On a review of the whole
matter, I am of opinion that no ground exists of public, policy or justice
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Sir William T. Lewis objects to all nine recom-

mendations, and submits that they are in conflict with

the evidence given to the commission. His argument,

however, is frequently rendered unconvincing by the

fact that he bases many of his conclusions on the

evidence of witnesses in favour of the maintenance of

the decision in Quinn v. Leathern (the implications
of which are most difficult to elucidate), or that in

Lyons v. Wilkins, after emphatically laying it down
that ' the majority of the employers not being lawyers
failed to grasp the niceties of legal points on which

they were cross-examined.' Further, his views seem
to be guided overmuch by ideas of what would be

desirable if we could fashion men and circumstances

to our minds. Wedoubt whether Sir William Lewis
has appreciated to the full the facts as they are,

including the opinions of large masses of the popu-
lation. The problem is to discover the settlement

which is best for the present and future in the indus-

trial world, the conditions of which change only

slowly.
The present Government brought forward a Bill

of its own, drafted somewhat on the lines of the

report of the Eoyal Commission. The Labour Party
could not be induced to support such a measure.

It was ultimately decided to concede all the trade

union demands, and effect was given to this decision

by the law of December 21, 1906. It declares that

an act ' done in contemplation or furtherance of a

trade dispute
'

is not rendered actionable merely by
its being

' done in pursuance of an agreement or

to private interests, to make it necessary that in trade disputes conspiracy
to injure should continue to be a cause of action.'
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combination by two or more persons ;

' and lays it

down that ' an act done by a person in contempla-
tion or furtherance of a trade dispute shall not be

actionable on the ground only that it induces some
other person to break a contract of employment or

that it is an interference with the trade, business, or

employment of some other person, or with the right
of some other person to dispose of his capital or his

labour as he wills.' The Act legalises picketing to

obtain or communicate information or peacefully to

persuade any person to work or abstain from work-

ing ;
it sets aside the Tafi Yale judgment by enacting

that trade unions shall not be suable
;

and declares

that in this Act and in the Conspiracy and Protection

of Property Act, 1875, the expressions
' trade dis-

pute
' and ' workmen '

shall be understood in the

widest sense and not with the restricted meaning
to which the Courts were inclining to confine them.
Comment is needless after the foregoing prolonged
discussion.

The course finally taken by the Government can

hardly be condemned as unwise in the peculiar cir-

cumstances. In view of the present extent of trade

unions, the public support which they enjoy, the

general belief in their value to the operative classes,
and the more or less experimental nature of their

policies and methods, they should be allowed con-

siderable freedom of action. The trade-union official

must be protected against constant harassing by the

law in the course of his duties. In a democracy
the wishes of persons deeply affected must not be

wholly disregarded. It must be left to experience
to show whether the public interest in some private
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rights, that might be assailed by trade-union action,

is not deep enough to justify their protection by
criminal law. The damage caused to a third person

by the pursuit on the part of a trade union or asso-

ciation of employers of its legitimate objects might
occasionally prove so unreasonably excessive as to

render its prevention desirable. When we enlarge
the focus of our attention to include the question of

public control in relation to trusts and speculation,
the whole subject broadens out and reveals the

possibility of ultimate difficulties which is not so

apparent in a narrower field of vision. It must be

remembered that when all the demands made by
the trade unions to-day are conceded they are not

endowed with powers wider than those which they

enjoyed in effect prior to 1901, and it cannot be

demonstrated that their possession of such exten-

sive liberties proved socially disastrous. If they
now abuse their privileges curtailment will be neces-

sary. In trying to make up our minds upon this

question we must not forget that the alternative

course would have meant a complicated law, the

almost certain appearance of ambiguous points in

the future for settlement by the Courts, and possibly
much irritating and burdensome litigation.

Generally speaking, the trade unions of the

United Kingdom are professional societies and not to

any great extent semi-socialistic or political clubs.

National societies are usual in the organised trades,
and attempts are made to bring about uniform-

ity in the conditions of each trade throughout the

country. There is a federation of trade unions of
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different industries, dating from 1899, which exists to

give effect to the commoninterest in the maintenance

and success of unionism. Its membership is now
about 600,000, that is roughly a third of the organised
labour of the country, but its income and reserves

are small in comparison with the average of its con-

stituents. Many trade unions contribute to support
Labour members in Parliament. In the present
Parliament there are, it is reckoned, fifty-one Labour
members if Liberals are counted, but far fewer sat in

the last Parliament. The Labour members as a rule

are supposed to watch legislation in the interests of

the operative classes and promote measures for their

benefit, and not to work for a far-away social recon-

struction. Many, however, are Socialists. The In-

dependent Labour party, as well as the Social Demo-
cratic Federation, is closely similar to the German
Social Democrats. But, in spite of their doctrines,
the Socialist members of Parliament will probably
be found in affairs practically indistinguishable from
other Labour members. They are reformist Socialists

and not revolutionists,
1 and more prosaic than their

French and German brethren of the same school.

Socialism in England is a leaven rather than a political
ideal. Broadly regarded, English trade unions enter

into politics to promote practical professional ends
and do not make politics an end in itself

'

lobbying
'

and striking are placed generally on the same footing.
The Labour Eepresentation Committee is the out-

come of the combination of the majority of the

Socialists and many trade unions to secure the direct

representation of the working classes in Parliament
The distinction is explained on p. 112.
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on a compromise ticket. The leader of the Labour

party (Mr. Keir Hardie, M.P.) made the following

pronouncement as to the nature of the new party on

February 13, 1906, in a speech delivered at Peckham :

4 You are not to understand that all the thirty Labour
members are Socialists. 1 Neither do I say that the

Labour party is committed to Socialism. The
Labour party in Parliament is a perfectly honest and

straightforward combination of the Socialist party
and the trade-unionist party. They are blended

together for an immediate purpose which is common
to both the need for having a party in Parliament

to protect the interests of the workers.'

At the beginning of 1906 there were affiliated with

the Labour Eepresentation Committee 158 trade

unions, seventy-three trades councils and two Socialist

organisations, with a total membership of 920,000.
The most influential section of labour that holds

aloof is the colliers, who have as many as twelve

representatives of their own in the present Parlia-

ment.

United States

We turn next to the nation most similar to the

English in manners and customs, the American
nation. Trade unionism proper, as distinguished
from gild organisation and semi-social, semi-insur-

ance clubs, appears to have begun in the United
States as early almost as in this country. It was

insignificant prior to the Civil War. In 1830, a year

1 Now 81. Twenty-nine were elected on the L.R.C. ticket, and two

joined after being returned.
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of great trade-union activity in England, a general
convention of trade unions was summoned in the

United States. 1 This was followed by others of the

same kind. In America, as in England, employers
were at first inimical to workmen's organisations.

With the expansion of industry, it was seen that

trade unions must be recognised as a necessary agency
in the adjustment of the relations between capital

and labour. In the ' sixties
'

trade unions had
become a power.

In the history of American trade unionism the

Knights of Labour have played a dramatic part.

This order received its initiation in Philadelphia in

1870, though its active career did not begin until some
three years later. It was first organised as a secret

society in imitation of the Freemasons, taking its

origin from the dissolution of a garment- cutters' union

which had proved unsuccessful. Founded in the

belief, which gave rise to the National Society for the

Protection of Labour in England, and to Owen's grand
national trade union in the first half of the nineteenth

century, that the interests of labour could be secured

only by a universal union of the workers, it was

impregnated from the first with the doctrines of

economic Socialism. It demanded among other

measures, as mediate reforms, the referendum, the

1 A general Trade Union of the City of NewYork for the promotion
of the welfare of labour as a whole was formed in 1833. Some interest-

ing notes on the early history of American trade unions are given in

Carroll D. Wright's article in the North American Review, vol. clxxiv.

p. 30 et seq. The most scholarly comprehensive work upon American
trade unionism is the volume, Studies in American Trade Unionism,
edited by Hollander and Barnett, of which, however, owing to its late

publication, we could only avail ourselves as a check upon our conclu-

sions.
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taxation of all land held speculatively, factory legis-

lation, the abolition of truck, the issue of paper money
in requisite quantities (whatever that might mean),

prohibition of immigration under contract, and in-

dustrial arbitration (that is, the fixing of wages on

principles other than that of competition). Further,
the Order actively promoted co-operation, whereby,
it trusted, the lot of labour was ultimately to be

transformed. But the co-operative achievements of

the Knights were so slight in proportion to their

assurances, that the faith of their supporters was
soon honeycombed with doubts. The attempt to

organise an effective boycott of goods not labelled as

proceeding from trade-union shops was an almost

equally pronounced failure.

The early popularity of the Knights of Labour
was attributable in some measure to the society being
secret and members being inducted with mysterious
rites. Secrecy was formally discarded in 1878, and
a declaration of principles was put forward. Numerous
strikes were supported between 1878 and 1883, but

the policy of striking was generally discouraged after

the first few years. The zenith of the Order's power
was reached just prior to 1886, when it numbered

9,000 assemblies, local, district, and State, and is

said to have had a membership which at least reached

half a million, and may have approached three-

quarters of a million. Some reports at this time

enormously exaggerated its numerical strength and
credited it with adherents to the number of five

millions. The antagonism that ultimately grew up
between the trade unions and the Order was conse-

quent upon the latter subordinating trade policy
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that is, the policy of securing high wages and good
conditions of work under the existing regime to

far-reaching schemes of social reconstruction. The
Order admitted non-unionists and the assemblies

assumed the complexion, therefore, of social reform

clubs. In 1886 there was an open breach. The
Order had tried to induce the trade unions to sink

their individualities in the 'grand freemasonry of

labour,' but it was only by adding further promises
to its unredeemed pledges and not by a recital of

successes that it could support its claim. The conflict

with unionism proper resulted ultimately in the decay
of the Order of the Knights and the strengthening
of the older societies in a powerful federation proper
of trade unions. The latter was for a time the

subject of violent abuse on the part of the socialistic

press, and was even impeached as a tool of the

employers.
The declining popularity of the Knights was pro-

bably brought about in a large measure by the trend

of American social thought. Mr. Gilman thinks that

the idea of collectivism the nationalisation of all

means of production and the State direction of all

enterprises is distasteful to the typical American
workman of to-day.

1 Professor Miinsterberg arrives

at the same conclusion, and explains why to his mind
social democracy, in the technical sense, has made
little advance among American workmen, though it

has entered the States through the avenue of immi-

gration.
' The American labourer does not feel that

his position is inferior; he knows that he has an

1 Socialism and the American Spirit, pp. 829, 361,
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equal opportunity with everybody else, and the idea

of entire equality does not attract him, and would
even deprive him of what he holds most valuable

namely, his self-initiative, which aims for the highest
social reward as a recognition of the highest indi-

vidual achievement. American society knows no
unwritten law whereby the working-man of to-day
must be the same to-morrow, and this gives to the

whole labour question in America its distinction from
the labour question in European aristocratic coun-

tries. In most cases the superiors have themselves

once been labourers.
7 The results of Levasseur's

analysis are closely similar. Of the American entre-

preneur we read :

' He himself, in many cases, has

risen from the ranks of the workmen, or from even
humbler employment, and frequently has never had
leisure to acquire the most elementary education

;

often he has passed through various trades before

becoming settled
;

this knowledge is in proportion to

his experience, he calculates, and when he wishes

good men and machinery he pays what is necessary
to get them. Intent upon his own affairs, and not

those of others, he is in this respect profoundly indi-

vidualistic.' l It is attributable to the individualism

of Americans all round that institutions founded by
employers for brightening the lives of the employees
are less common in America than in some other

countries ' industrial patronage,' as Levasseur terms
it. The social settlement is not unknown Hull

1 Levasseur's American Workman, pp. 443-4.

As regards education great strides have been taken in the last few

years, and to-day a large proportion of those who are intended to play a

leading part in business receive first an education to some extent specialised
to their needs in universities and other institutions for higher education.
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House, for instance, is of world-wide repute and
the social betterment undertaken by the National

Cash Register Company is an example for all nations
;

but a careful search would reveal much less effort of

this kind in America than in Germany or the United

Kingdom.
1 Wemust remember that wages are much

higher in America than in Germany, and that the

American workman is exceedingly independent. In-

dustrial organisation in Germany can approach much
closer to the form of patriarchalism than would be

possible in any part of the United States or even in

England, where trade unionism has, on the whole,
set its face against many schemes of betterment on
the ground that they bind a group of labour too

firmly to one business. Analysing the American

workman, Professor Miinsterberg writes :
' In fact,

the friendly benevolence, however graciously ex-

pressed, intended to remind the workman that he is,

after all, a human creature, perhaps the friendly

provision of a house to live in, or some sort of State

help for his family, must always be unwelcome to

him, since it implies that he is not able, like other

fathers of a family, to be forethoughtful and provi-
dent. He prefers to do everything which is necessary
himself.' 2

Many in America are now feeling the strain of

excessive individualism. John Graham Brooks
writes :

' Much of our industry educates in the

sense of producing every degree of skilled per-
1 An excellent volume by Budgett Meakin, entitled Model Factories

and Villages, contains descriptions of the various kinds of social ameni-
ties prepared for their employees by firms in different parts of the
world.

2 The Americans, p. 323.



80

formance. It may do nothing to educate socially or

fraternally. It has come very widely to do the exact

opposite of this.' l Professor Munsterberg points out

that working-men are not hindered, in their fight for

better conditions of labour, from adopting many
socialistic tenets. ' The American calls it Socialism

even to demand that the Government own railways,

telegraph-lines, express companies or coalfields, or

that the city conduct tramways, or gas or electric-

light works. Socialism of this sort is undoubtedly
progressing.

72 Eecent labour conflicts, combined
with dislike of the Trusts, are inducing the American

public to modify somewhat their views of the rela-

tion of the individual to the State. The latest

English New Unionism, which is at least tinged
with Socialism, and might be described as trade

unionism socialistically interpreted rather than as

Socialism using trade unions as tools, has been an
influence for some years, and there is a strong

tendency now in America to enforce the claims of

labour as a whole by federation. By New Unionism
little regard is paid to insurance, and the whole power
of united labour is devoted to attack or resistance

in respect of the relations between employers and

employees, except in so far as attention is given to

driving the Government into improving the conditions

of labour. In the joint conferences of the American
Federation and the English trade unions, socialistic

resolutions could secure a majority so long as the

vote was taken by unions, because of the number of

small societies which have arisen out of the New
Unionism. When, however, votes were assigned in

1 Social Unrest, p. 351. 2 The Americans, p. 824.
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proportion to the membership, the socialistic party
no longer predominated.

Several federations of labour were organised in

the United States between 1866 and 1872. It was
a society of later origin, namely the Federation of

Organised Trades and Labour Unions of the United

States and Canada, established in 1881, which

ultimately became the 'American Federation of

Labour. The Federation was constituted by a pro-
cess of amalgamation in 1886 with those unions which
remained outside the original body. At present it

comprises most of the national unions. The railway
brotherhoods keep apart, though the relations between
them and the Federation are amicable. c The Ameri-
can workmen have never become a political party.'

Holding aloof from politics, the Federation aims at

encouraging the formation of local, national and
international unions upon the basis of the recognised

autonomy of each trade, at fostering trade-union

action proper, and bringing about legislation favour-

able to the interests of labour. Its policy, in short,
is to concentrate trade-union action for common
objects without destroying the individuality of the

separate unions. The reduction of the hours of

labour is given a prominent place in its programme.
Contributions are made by the various unions to

the Federation in proportion to their membership.
During strikes and lock-outs constituent unions are

entitled to receive subsidies after their own funds have
been exhausted. In order to render finances elastic,

the Federation reserves for itself the right of taxing
its members when need arises. Conventions are

held yearly. They consist of delegates from the

n. G
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various unions included, each union having one

representative at least and one for every 4,000
members.

In Levasseur's opinion the moral and political

conditions of America are favourable to the organisa-
tion of labour, and of late he thinks American trade

unionism has been pressing English unionism hard
in respect both of resources and influence. On the

other hand, the conditions of American life are less

favourable to the stability, cohesion and uniformity of

labour organisations. There is less homogeneity in

labour and surroundings, though this disadvantage
in the case of some trades is counteracted by the

localisation of industries. Moreover the country is

large in proportion to its population, and personal
communication between representatives of certain

districts is a matter of difficulty. Discordance is

introduced by the variety of nationalities - - many
trade-union journals have to be printed in more than

one language. Again, there is the restlessness of

American life
;

the greater mobility of labour both

geographically and economically, between classes

and trades, in the United States than in Great

Britain
;

and the wide range of economic qualities

covered by employees in American works. Professor

Miinsterberg points out, however, that organisation
is exhaustive in many of the leading trades. ' There
are to-day over two million working-men united in

trades unions : the number increases daily, and this

number, which comprises only two-fifths of all wage-
earners, is kept down, not because only two-fifths of

the members of each trade can agree to unite, but

because many trades exist which are not amenable
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to such organisation ;
the unions include almost all

men working in some of the most important trades.

The higher the employment and the more it de-

mands of preparation, the stronger is the organisa-
tion of the employed. Printers, for instance, almost

all belong to their union, and in the building and
tobacco trades there are very few who are not

members. The miners' union includes about 200,000
men who represent a population of about a million

souls. On the other hand, it would be useless and

impossible to perfect a close organisation where new
individuals can be brought in any day and put to

work without any experience or training ;
thus ordi-

nary day-labourers are not organised. The number
of two million thus represents the most important
trades, and includes the most skilled workers.' l

An interesting support of the view that the

mobility of all classes in the United States causes

instability in trade unionism is to be found in

Mr. Graham Brooks 's Social Unrest. This mobility
has the effect of depriving trade unions of their best

leaders. ' No sooner is the labour leader trained for

his duties than he is likely to leave his union and
u

go into business." I can count from memory
thirteen men in Massachusetts, who were in their

time and place leaders, who now occupy positions in

politics or in business. A friend who always defends

the trade union tells me that in Chicago he knows of

more than thirty men, formerly at the front in their

respective unions, who now hold political office in

that city.
"

They are always on the watch," he adds,
" for better positions in other occupations, after they

1 The Americans, pp. 327-8.

G 2
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have struggled some years with the external, and
more especially with the internal, difficulties of the

unions." I asked one of the prominent leaders how
he stood the strain which I knew was brought to

bear on him. "I can't stand it long," he said; "I
shall keep my eye open for a business position, and
when I can leave my present place honourably I

shall do it." In Pittsburg, during the steel strike,

I tried to find some of the ex-presidents of that strong
trade union. The most important of the former

officials had gone into other occupations. That more
solidified group consciousness that constitutes a class

feeling of which radical Socialism makes so much is

thus difficult to maintain in this country. Such

danger as there is in this fighting class- spirit in

the union is kept more keenly alive by those em-

ployers who think it the part of wisdom to defeat the

real ends of organised labour.' l

It would seem that the older unions are the more
conservative

; they strike least and only after mature

consideration, and give little countenance to the

policy of the sympathetic strike spread through many
trades. Mr. Carroll D. Wright, whose experience
after his life-long familiarity with trade unions is

unique, holds that American trade unionism gene-

rally is becoming more peaceable in its methods and

more reasonable in its aims. The contrast between

the objects of the Knights of Labour and those of the

American Federation of Labour illustrates the correct-

ness of this opinion.

Though it would be impossible here to discuss

the law relating to trade-union activities in the
1 Graham Brooks, Social Unrest, pp. 3-4.
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United States in all the lengthy detail into which we

thought it desirable to enter when dealing with the

same question in England, a brief sketch seems

called for. The situation is complicated in the

United States by the different laws and precedents
in the different States

;
broad aspects, therefore, are

all that can be represented.
There are no laws in the United States exactly

on the lines of the English Trade Union Act of 1871,
and there is much doubt as to what the status of

a trade union actually is when it is not incorporated.
It would seem that a Taff Yale decision giving access

to an unincorporated trade union's funds for the

discharge of damages is quite possible. Occasionally,

however, unincorporated trade unions are sued in the

Courts. Numerous States have passed laws legalising
combinations of working men and strikes. In the

States which have not adopted such laws trade unions

are never proceeded against as illegal combinations,

practically speaking. In a few States, including New
York and Pennsylvania, laws authorising the incor-

poration of trade unions have been enacted. A
similar measure has been passed by Congress to

cover the national trade unions. In New York
alone is the number of incorporated trade unions

at all large.
1 In connection with the contention

that trade unions should incorporate, it is of in-

terest to note that the great employers' associations

are not incorporated, nor indeed are the New York
Stock Exchange and other stock and produce ex-

1 An investigation into the effects of incorporation in NewYork would
be a most valuable work, but hitherto no such inquiry has been made as

far as we are aware.
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changes. The reason given by the Stock Exchange
for its unwillingness to assume incorporation is that

its powers of discipline would be trammelled by in-

terference of the Courts and judicial delays. Trade

unions, on the whole, refuse to be incorporated for

a variety of reasons which are by no means less

forcible than those which actuate the NewYork Stock

Exchange.
The statute books of most of the Northern States

contain enactments prohibiting any discrimination

against union labour. In one State such a law

has been held unconstitutional by the Courts, and a

Federal Circuit Court has decided in the case of a

railway that the company had a right under common
law to insist on employees not being members of

trade unions. There is far less agreement as to a

workman's right to discriminate against non-union

labour; as we shall observe later, the French

Government, in proposing legislation upon this

question, linked the two cases together. In

numerous instances strikes against non-union work-

men have been held in the Courts as criminal con-

spiracies or as civil injuries involving liability for

damages. It has even been declared in the Court of

Appeals in New York (1897) that an agreement
between employers and trade unions for the engage-
ment of trade unionists only is unlawful. Neverthe-

less understandings upon this point continue to be

made, it would seem, and to be observed. In New
York the Supreme Court, which is second only to the

Court of Appeals, has on more than one occasion

followed the precedent of Allen v. Flood,
1

interpreted
1 For an account of this case see Appendix II. to this chapter.
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in the sense that operatives may without breach of

law strike against the employment of members of

other unions or non-unionists. It is not known yet

(so far as we are aware) what will be the attitude

of the Court of Appeals to these decisions. On the

other hand, the Supreme Court of Massachusetts

had taken a line diametrically opposed to that

adopted by the same Court in New York, though
Judge Holmes, dissenting, declared,

' I think that

unity of organisation is necessary to make the contest

of labour effectual, and that societies of labour law-

fully may employ in their preparation the means
which they might use in the final contest.' 1 The

legality of the strike, and threatened strike, against
the employment of non-union labour has been

upheld by the highest Courts in Indiana and New
Jersey in the latter State after passage of a measure

allowing considerable latitude to trade unions. On
the whole, the Industrial Commission concludes

that l the decisions of American Courts on the subject
of attempts of combination of working men to pro-
cure the discharge or prevent the employment of

others are exceedingly conflicting, although perhaps
a majority of the decisions of the Courts of ultimate

resort have hitherto maintained the illegality of such

action.' 2

The right of workmen to strike in order to better

their condition is never questioned in ordinary circum-

stances. In the case of a railway the opposite view
was taken by the Federal Circuit Court, on the

ground that grave public injury would be inflicted.

1 Industrial Commission, vol. xvii. p. cxvii.
- Vol. xvii. p. cxvii.
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The decision was reversed on appeal. Eailway
work is of course exceptional. In some American
States this has been recognised by statutes pro-

hibiting railway employees from quitting work in

such fashion as to endanger the safety of passengers
and property. Sometimes railway strikers have been
held guilty of a criminal offence in that their action

interfered with the carriage of the mails. The

sympathetic strike is in a more doubtful position. It

has never been considered specifically by the higher

Courts, but it is closely allied to the boycott, and upon
this the ban of illegality has generally been placed.
In no case has the legality of a boycott by working-
men been actually upheld, though almost all States

protect from infringement the union label, which is

used to boycott non-union labour. The public temper
in relation to the Trusts will probably check any
latitude of action under this head : indeed the Anti-

Trust Act of 1890 has been invoked against combina-
tions of working-men.

In the matter of picketing, the trade unions have
suffered a series of reverses unrelieved by a single

important success. The presence of considerable

bodies of strikers or their supporters at the entrance

of a shop that is
i struck '

is almost uniformly held
1

intimidation,' which is illegal, as is also the use of

any opprobrious language, including cries of ' Scab !

'

' Intimidation
'

is so widely interpreted that the

offence can generally be proved where picketing is

undertaken. The Supreme Court of Pennsylvania has

even held that it is unlawful to consume the time of

men seeking work by trying to persuade them not to

accept offers of employment. In certain other States
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the practice of picketing itself has been declared

illegal. In very few States has attending at or near

a works to give information and persuade peaceably
been judged permissible.

Much dissatisfaction has been expressed of late

in the United States with the extent to which the

injunction has been used to restrain trade unions.

'One serious ground of objection is that ordinarily
not sufficient opportunity for hearing is given before

the injunction is issued. Judges may issue injunc-
tions either in open court or in chambers, and a tem-

porary injunction may be granted with no notice

whatever to those affected by it.'
l It is true that

before an injunction is made permanent a hearing is

given to both parties, but sometimes the hearing is so

long deferred that before it takes place the temporary

injunction has effected all or most that the appellants
desired. Complaint is made that the application of

the injunction has been unduly extended, and that

since violation of an injunction is contempt of court,

and therefore punishable summarily by fine or im-

prisonment, acts which otherwise would be civil

offences are rendered criminal, and persons are robbed

of their rights to be tried by jury.
2

The diagram on page 90 shews the trend of legis-

lation relating to combinations of working-men as

to which there is most unanimity of opinion in the

United States, and the States which have proceeded
furthest in legislating upon the matter.

1
Report of Industrial Commission, vol. xvii. p. cxxi.

2 In the above sketch of the law relating to combinations of work-

people, we have followed chiefly vol. xvii. of the Industrial Commission.
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